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Plaintif{-Appellant 
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‘SAL, LLC; CNBC, LLC 
Defendants-Appellees 
and 
DOES 1-50, inclusive 
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DON BLANKENSHIP 
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CABLE LLC; 35TH INC.; WP COMPANY LLC, d/b/a The Washington Post; 
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USCA4 Appeal: 22-1198 Dac: 59 Filed: 05/25/2022 Pg: 2 of 300 


BROADCASTING COMPANIES, INC; TAMAR AUBER: 
CONNOLLY; ELI LEHRER 


Defendants-Appellees 
and 
DOES 1-50, inclusive 

Defendant 


Appeal from the United States District Court 
for the Southern District of West Virginia at Charleston 


JOINT APPENDIX 
VOLUME XVI of XXI - PAGES 4353 to 4644 


GRIFFIN 


USCA4 Appeal: 22-1198 Dac: 59 


Filed: 05/25/2022 


Pg:3 of 300 


DOCUMENT 
DESCRIPTION 


DATE 


ECF 
NO. 


VOLUME 


PAGE 


316. 


Defendant Fox News 
Network, LLC’s 
Surrebuttal In Support of 
Summary Judgment ~ 
Exhibit F: Excerpts from 
Deposition Transcript of 
Andrew Napolitano 
taken on April 15, 2021 


T2021 


1059-6 


XVI 


W353 


317. 


Defendant 35" PAC's 
Motion for § 
Judgment 


0572472021 


BOD 


XVI 


B70 


318. 


Defendant 35" PACs 
Motion for Summary 
Judgment ~ Exhibit 1 
Affidavit of Charles 
Gantt 


0572472021 


802-1 


XVI 


Ba 


319, 


Defendant 35" PACs 
Motion for Summary 
Judgment ~ Exhibit 2: 
Affidavit of James 
Eckert 


0572472021 


XVI 


B75 


320. 


Defendant 35" PACs 
Motion for Summary 
Judgment ~ Exhibit 3: 
Stipulated Dismissal 
With Prejudice 


0572472021 


3023 


XVI 


BP 


32 


Defendant 35% PACs 
Motion for Summary 
Judgment — Exhibit 4 
Defendant 35% PAC’ 
Responses and 
Objections to Plaintiff's 
First Set of 
Interrogatories and 
Second Request for 
Production of 
Documents 


0572472021 


Bond 


XVI 


USCA4 Appeal: 22-1198 Dac: 59 


Filed: 05/25/2022 


Pg: 4 of 300 


DOCUMENT 
DESCRIPTION 


DATE 


VOLUME 


PAGE 


322, 


Defendant 35" PACs 
Motion for Summary ~ 
Exhibit 5: Plaintiff Don 
Blankenship’s Response 
to First Set of 
Interrogatories by 
Defendant 35% PAC 


0572472021 


XVI 


4401 


Defendant 35" PACs 
Motion for Summary 
Judgment ~ Exhibit 6: 
Plaintiff Don 
Blankenship’s Response 
to First Set of Requests, 
for Admission by 
Defendant 35" PAC 


0572472021 


BOL 


XVI 


4421 


3am, 


Defendant 35° PACS 
Motion for Summary 
Judgment ~ Exhibit 7: 
Proposed Order 
Granting 35% PAC’s 
Motion for Summary 
Judgment 


0572472021 


WORT 


XVI 


waa 


Defendant 35" PACs 
Memorandum In 
Support of Motion for 
‘Summary Judgment 


‘0572472021 


wa 


XVI 


4434 


36. 


Plaintiff's Response to 
Motion for Summary 
Judgment of 35% PAC 


‘06/07/2021 


O14 


XVI 


4455 


3a. 


Plaintiff's Response (0 
Motion for Summary 
Judgment of 35° PA 
Exhibit 1: Article “Pro- 
Morrisey super PAC 
received contribution 
from indicted Giuliani 
associates” by Alex 


‘06/07/2021 


OTT 


XVI 


USCA4 Appeal: 22-1198 Dac: 59 


Filed: 05/25/2022 


Pg: 5 of 300 


DOCUMENT 
DESCRIPTION 


DATE 


ECF 
NO. 


VOLUME 


PAGE 


Thomas dated October 
10,2019 


38 


Plaintift’s Memorandum 
in Opposition to 35* 
PAC’s Motion for 
Summary Judgment 


‘06/07/2021 


916 


XVI 


759 


300, 


Reply In Support of 35" 
PAC’s Motion for 
Summary Judgment 


‘06/14/2021 


039 


XVI 


7466 


330. 


Defendant Eli Lehrer's 
Motion for Summary 
Judgment 


‘O6/07/2021 


OS 


XVI 


T78 


33 


Defendant Bt Lehrer's 
Motion for Summary 
Judgment ~ Exhibit 1 
Excerpts from 
Deposition Transcript of 
Don Blankenship taken 
on April 29, 2021 


06/07/2021 


898-1 


XVI 


4481 


332 


Defendant Eli Lehrer's 
Motion for Summary 
Judgment ~ Exhibit 2: 
Affidavit of Eli Lehrer 


06/07/2021 


XVI 


4492 


333 


Defendant Eli Lehrer’s 
Motion for Summary 
Judgment ~ Exhibit 3 
Affidavit of Eli Lehrer 


06/07/2021 


398-3 


XVI 


4495 


34 


Defendant Eli Lehrer’s 
Motion for Summary 
Judgment ~ Exhibit 4: 
Defendant Eli Lehrer’s 
Answers to Plaintiff's 
First Set of 
Interrogatories 


06/07/2021 


O84 


XVI 


F998 


Defendant Eli Lehrer's 
Motion for Summary 
Judgment ~ Exhibit 5: 


06/07/2021 


808-5 


XVI 


4501 


USCA4 Appeal: 22-1198 Dac: 59 


Filed: 05/25/2022 


Pg: 6 of 300 


DOCUMENT 
DESCRIPTION 


DATE 


ECF 
NO. 


VOLUME 


PAGE 


Plaintiff Don 
Blankenship’s 

Responses to First Set of 
Requests for Admission 
by Defendant Eli Lehrer 


336. 


Defendant Eli Lebrer’s| 
Motion for Summary 
Judgment ~ Exhibit 6: 
Plaintiff Don 
Blankenship’s 
Responses to First Set of 
Interrogatories by 
Defendant Eli Lehrer 


06/07/2021 


308-6 


XVI 


4506 


37. 


Defendant Eli Lebrer’s| 
Motion for Summary 
Judgment ~ Exhibit 7: 
Plaintiff Don 
Blankenship’s 
‘Supplemental Responses 
to First Set of 
Interrogatories by 
Defendant Eli Lehrer 


06/07/2021 


898-7 


XVI 


4509) 


338, 


Defendant Eli Lehrer’s 
‘Memorandum In 
Support of Motion for 
Summary Judgment 


‘06/07/2021 


399 


XVI 


G54 


339) 


‘Memorandum of Law In 
Support of Plaintiff Don 
Blankenship’s 
Opposition to Defendant 
Eli Lehrer’s Motion for 
Summary Judgment 


‘0621/2022 


50 


XVI 


340. 


‘Memorandum of Law In 
Support of Plaintiff Don 
Blankenship’s 
Opposition to Defendant 
Eli Lehrer’s Motion for 


O6/21/2022 


50-1 


XVI 


561 


USCA4 Appeal: 22-1198 Dac: 59 


Filed: 05/25/2022 


Pg: 7 of 300 


DOCUMENT 
DESCRIPTION 


DATE 


ECF 
NO. 


VOLUME 


PAGE 


Summary Judgment — 
Exhibit I: Article “It's 
time to end W. Va. 
‘sore-loser’ law” by Eli 
Lehrer dated May 25 
2018 


am 


‘Memorandum of Law In 
Support of Plaintiff Don 
Blankenship’s 
Opposition to Defendant 
Eli Lehrer’s Motion for 
Summary Judgment ~ 
Exhibit 2: United States 
Sentencing Commission 
~ Federal Sentencing 
The Basies 


(0672172022 


XVI 


4563 


3a, 


‘Memorandum of Law In 
Support of Plaintiff Don 
Blankenship’s 
Opposition to Defendant 
Eli Lehrer’s Motion for 
Summary Judgme 
Exhibit 3: Letter from 
Dr. Stan Smith to Mr. 
Eric Early re 
Assessment of Damages 
dated February 1, 2021 


06/21/2022 


50-3 


XVI 


ers 


343 


Defendant Eli Lehrer’s 
Reply to Opposition to 
Motion for Summary 
Judgment 


6728/2021 


960 


XVI 


4626 


3a 


Defendant Mediaite, 
LLC’s Motion for 


06/07/2021 


900 


XVI 


4639 


Defendant Mediate, 
LLC’s Motion for 
‘Summary Judgment ~ 


06/07/2021 


900-1 


XVI 


4643 


USCA4 Appeal: 22-1198 Doc: 59 Filed: 05/25/2022 Pg:8 of 300 
DOCUMENT DATE | ECF [VOLUME] PAGE 
DESCRIPTION NO. 


Exhibit 1: Affidavit of 
Tamar Auber 


USCAS Apagal2faldv'Go238 °Batument 158858 °Prct-PAA oat Page 1 17 PagelD #: 18603 


Exhibit F 


4353 


USCAS Apagal22faldv'Bo238 °Batument 158858 °PictPAA oat 9PAGELUHL7 PagelD #: 18604 


In the Matter Of: 


Blankenship vs 


Fox News Network 
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April 15, 2021 
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MR. SIMPKINS: About 
Me 

Same answer 
BY MR. SIMPKINS: 

Q. Are you aware of any other efforts by 
Villapiano other than the e-mails that was sent 
to Karrah Kaplan, Robinson, et cetera, to get you 
air time between April the 30th and the election? 

aA ve not. 

©. Okay. Whe ie Karrah Kaplan? 

A, You asked me that ear’ 

Q. Well, I am asking you again. 

Who is Karrah Kaplan? 

MR. REGAN: Objection. 

You can answer 

THE WITNESS: she is a senior 
producer or was at the time, for Martha 
MeCallum's show. 

And you asked if she still has the 
same job, and I said, "I think she does." 

BY MR. STMPKINS: 

0. Okay. ‘Thank you. 

MR. SIMPKINS: We're going to move 
on to -- I see, yeah, We'ze going to move on to 
Exhibit 4, Madam Court Reporter or Phil, can you 
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play Video Number 4, Exhibit Number 4, which is 


-+ "Your World with Neil Cavuto," the video 


segment 
And Shawn, do you have an issue 


with us skip 


ute mark, eight 


ng to the 
minutes and 43 seconds? or do you want us to 
play the entize video segnent? 


MR. REGAN: T -- let me -- let me 


1k to the Judge for a moment 
R. SIMPKINS: Okay, 


(Off-the-record discussior 


) 


MR. REGAN: Jeff, we would prefer 


play the whole exhibit if we 


‘re going to ask 


him questions about it. I know it will take a 
few minutes 

R. SIMPKINS: Shawn, we're not 
going to ask anything in regards to the first 


eight minutes and 43 seconds. For econony 


purposes and time and efficiency, you know, not 
wagte eight minutes and 43 seconds of everybody's 


time but 


you are adam 
MR. REGAN: If you want to tell me 


what the questions are, T guess we can think 


about that. But I don 


t -- I mean I am not 


expecting you to do that. ut, you know, one 
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follows from the other, So, it seems to be 
presumed that it's all relevant and in context 

MR. SIMPKINS: Okay. We'll play 
the whole thing. 

MR. REGAN: I don! don't know 
how limited your questions are or what they are. 

MR. SIMPKINS: I'm not going to 

11 you what my questions are 

MR. REGAN: Okay, 

R. SIMPKINS: I'm going to tell 
you that none of them has to do with the first 
eight minutes and 43 seconds of the video. 

MR. REGAN: No. But the whole -- 
the whole rest of the video has to do with the 
first eight minutes and 43 seconde 

R. SIMPKINS: Okay. We'll play 
the whole thing 

MR. REGAN: TI think we should pl 
it 

(Deposition Exhibit 4 plays as 
follows:) 

MR. CAVUTO: All right. We're told 
the State says he can't do it, but he is. West 
Virginia businessmen Don Blankenship is launching 
a third-party candidacy for the West Virginia 
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7 
Senate seat despite coming in third in that 


Republican p: 


mary. 
He joins us right now to explain 
why. 

Mr. Blankenship, very good to have 


you. Why are you doing this? 


ve! 


MR. BLANKENSH: ; because I 


ink T'11 make a better senator than either of 


1@ other two candidates, and 1 think I can win 


R. CAVUTO: All right. So when 


you hear the tow of Goodwin, the State Attorney 


General Patrick Morrisey, say that you could cost 


Republicans this potential senate seat pick-up, 


you say what? 


MR. BLANKENSHIP: We: 


| I say, 
Number 1, when I was running in the primary, they 
said I was running solely for -- to be vengeful 
against Senator Manchin. 

And now, they are saying I'm 
running to cause Senator Manchin to win. Neither 
of which are true. I'm running to win 

MR. cavuro: All right, but you 
must know that you have better odds of taking 
votes away from the Republican candidate than the 


Democratic incumbent; 
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MR. BLANKENSHIP: I'm not 100 


percent sure of that, because the Democrats aze 
very fed up with Senator Manchin. And there are 
a lot of Democrats that are in Southern West 


Virginia 


the mining fields where I'm very well 
known and very well respected. 

Mg. cavuto: so having placed 
thicd, do you think in that race that you could 
have really have mich of an impact in this one 
even if you were allowed to run as a third-party 
candidate? 


MR. BLANKENSH: 


i'm pretty 


comfortabl 


that I'm going to be allowed to run 
I think the law is very clear of that. It's a 
100 percent chance if it's decided based on the 
Jaw. And I think I can win -- 

MR. cavUTO: ‘They said the law is 
not that clear on that. Because there is a sore 
loser feature. And you would be deemed a sore 
loser. You say that's wrong? 

MR. BLANKENSHIP: My attorneys tell 


me that’s wong. So, I guess we'll find out 


But based on the law, T'm confident that we wi 
be on the ballot. And if we are, I think we've 


got an excellent chance of winning, both against 
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Morrisey and Manchin, because of their flawed 


past 

MR. CAVUTO: Has Mr. Morrisey, the 
Attorney General, reached out to you or you to he 
after the -- after the primary? 


MR. BLANKENSHTP: No 


ave not 


talked to him. Last time 1 talked to him was, I 


ink, after the debate. But I -- on Fox. But T 
am not 100 percent sure. I may have spoken to 


him one more I'm after that 


MR. CAVUTO 


ve you spoken to, to 
senator Manchin? 

MR. BLANKENSHIP: No. T haven't 
spoken to Senator Manchin in probably in seven or 
eight years 


You know, Senator Manchin was, if 


you recall, came out and said I had blood on ny 


hands after the explosion 


And of course, it's of great 
interest to me to hear all this talk about the 
Department of Justice and being so crooked in all 


these issues that it had. and it was the 


Department of Justice that indited me on three 
felonies but couldn't convict me on any. 


And it's very disappointing that 


178 
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the news media, and this network as well, 


continues to t 


people I'ma felon, waich, I've 
never been convicted of @ felony. I'm probably 
less likely to be a felon than anyone given that 
I was investigated for four and a half years 


And they couldn't find anything. 


MR. CAVUTO: So what are you 
you've served time in jail? 


MR. BLANKENSH 


A misdemeanor. 
‘The only misdemeanor to serve time at a felon 


prison in California, So I think that should 


tell us something as well when they're sending 


misdemeanors to prison so they can't continue to 
communicate for a year is -- is pretty telling. 


MR. CAVUTO: You don't -- there 


chose that would disagree with that analysis 
saying it's a little bit bigger than a 
misdemeanor when 29 people are killed in a mining 
accident in 2010 for which you, your company, at 
one point was held accountable for violating 
safety standards and the rest. 


You don’t agree with in that? And 


obviously you felt that way afterwards. But that 


would be a little more than a misdemeanor; rig! 


MR. BLANKENSHIP: Well, if 
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a | you -- if you stretch it that far, you know, the 

2 | government blew up the coal mine. So it's 

3 | natural that the government wanted to cover up 

4 | what really happened in that regard. 

5 MR. CAVUTO: Did you violated 

6 | safety standards at your company? Wasn't that 
the thrust of it, that you violated safety 

3 | standards; and that's what prompted all 

9 | and you to go to jail? 

10 R. BLANKENSHIP: No. I've never 

11 | violated a safety standard, myself, you know. 

a2 Coal companies have lots of 

13 | violations, but this mine was pretty much 

a4 | average. It had less than one violation per 

as | inspector day over two and a half years 

16 But both the media and the 

27 | government made it out that it was some 

ia | extraordinary number. Tt was actually 20 percent 

19 | less than the mine next door and 20 percent more 

20 | after 1 left the company 

2 So, it's an easy story for the 

22 | media and the government to tell, but it's 

23 | untrue 

24 MR. CAVUTO: Mr, Blankenship, I'm 

25 | just wondering now: I£ you pursue this, 
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1 | obviously, you have raised concerns among Senate 
2 | Republicans who think thie is a potential pickup 
3 | for them, including Mitch McConnell who had hoped 
4 | that you would lose. And he had his wish. 1 
5 | chink he gent you a pretty snarky ret 
6 | that. Ts this as much to go after Mitch 
8 MR. BLANKENSHIP: Wo, Tt's to go 
9 | after the establishment. ‘hey are bankrupting 
ao | the country. 

a MR. CAVUTO: Who is the 

12 | establishment? who is the establishment? 

23 MR. BLANKENSHIP: They're keeping 
aa | people in poverty. They're destroying jobs. 
as Well, it's both the Republicans 
16 | the Democrats. You know, you've got a situation 
17 | wheze they basically are moze interested in their 
aa | individual parties and their individual authority 
19 | than they are in the country. And somebody needs 
20 | co stand up against it. And gince I've been so 
21 | abused by the government to the extent of being 
22 | falsely charged, falsely tried and then sent to 
23 | prison as a misdemeanor, T figure T'm the guy 
2a | that is -- is very motivated to stand up again 
2s | this nonsense 
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1 MR, CAVUTO: But a couple of weeks 
2 | ago, you wee the establishment; right? You were 
3 | running for the Republican nomination? 

4 MR. BLANKENSHIP: It's the same 
5 | it's the same -- it's the same government 
6 | that's -- T'm sorry? 

MR. CAVUIO: A couple of weeks ago, 
3 | you were the establishment, you were running for 
3 can nomination. 

10 Now, it just seeme that after 
ar | failing to get it -- 

a2 MR. BLANKENSHIP: We: 

13 MR. CAVUTO: -- and placing third, 
a4 | you're bitter and you're angry. And now you're 
as | non-establishment, and you're running apart from 
a6 | those parties; right? 

a MR. BLANKENSHIP: Well, again, you 
aa | can say that, but that's not true. T ran on the 
a9 | platform of not voting for Mitch McConnell and on 
20 | the platform of balancing the budget and on the 
21 | platform of stopping the efforts to police the 
22 -h West Virginians believe in. 

23 MR. CAVUTO: But didn't We: 

24 | Virginians vote accordingly -- 
2s MR. BLANKENSHIP: Fox News 
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1 MR. CAVUTO didn't West 

2 | Virginians vote accordingly and say whatever the 

3 | merits of your argument, sir, you were not their 

4 | cup of tea, they opted for someone else. You 

5 | were third 

6 MR. BLANKENSHTP: Well, they -- 
they didn't run on the facts. They ran on what 

8 | Fox News and others were saying that T was a 

9 | felon, including you know, President Trump's 

ao | gon 

uu MR. CAVUTO: That was hardly a 

12 | mistruth -- just to be clear, are you saying that 

13 | West Virginia residents and voters were duped, 

a4 | the ones who opted for two other candidates were 

as | dupea? 

16 R. BLANKENSHIP: Yes. I'm saying 

17 | that they were mislead by everything from the 

1a | President's son to six or seven Republican 

19 | senators to the Department of Justice. and a 

20 | whole host of other people because everyone 

21 | joined into this lie about my having something 

22 | do with the explosion 

23 T was never even tried for anything 

24 | to do with the explosion. And that President 

25 | Obama claimed that he knew what happened at the 
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1 
2 I don't know how Manslaughter could 
3 | not be a felony even though we all know he was 
4 | not charged and was not convicted of 
5 | manelaughter 
6 | BY MR. sTMPKINS: 

@. Okay. gust so I'm clear, you stated on 
8 | "outnumbered" that he was convicted -- or he went 
9 jail for Manslaughter but on Cavuto, you 
ao | said -- you clagsified him as a convicted felon 
uu MR. REGAN: Objection, 
a2 ‘THE WITNESS: On Cavuto 1 
13 | characterized what T had said on "Outnumbered” as 
as | a "convicted felor 
as | BY MR. SIMPKINS: 
16 Q. Any reagon you didn't say "Nanelaughter" 
17 | on cavute's episode? 
aa A, I don't know. 
13 Q. Okay. So your correction on the May 
20 | 25th was still not accurate, gudge; is that 
a1 | correct? 
22 A. Your own client in the same interview 
23 | accused me of calling hima "felon" which at that 
24 | point, had not been the case 
as So, I am not the only person using 

www.LexitasLegal.com/Premier —Lexitas 888-267-1200 


4366 


USCAS Appeals 48-b1'to238 “Bottment 1088 ied 237F0/21" Page 18 BP 17 Pagelo #; 18617 
‘Andrew Napolitano - April 15, 2021 


230 
1 UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF WEST VIRGINIA 
2 CHARLESTON DIVISION 
3 | DON BLANKENSHIP, — § 
s 
4 Plaintife, s 
s 
sly. § Case No.: 2:19-cv-00236 
s 
6 | FOX NEWS NETWORK, § 
L.L.C., et al. s 
a s 
Defendants.  § 
8 
REMOTE VIDEOTAPED ORAL DEPOSITION OF 
9 ‘ANDREW PETER NAPOLITANO 
10 ‘April 15, 2021 


2, Suzanne Kelly, RDR, CRR, in and for the State 


12 | of Texas hereby certify to the following: 
a3 That the witness, ANDREW PRTER NAPOLITANO, was 
duly sworn by the officer and that the transcript o 


a4 | the videotaped oral deposition is a true record of the 
testimony given by the witness; 
4s 
ghat the deposition transcript was submitted on 
as | the day of , 2021, to the witness for 
exanination, signature and return’ to Suzanne Kelly by 
a7 | the day of ) 2021; 
aa at the amount of time used by each party at the 
deposition is as follows: 
as 
Mr. Simpkins: Three hours and 34 minutes used; 
20 


qhat pursuant to the information given to the 
1 | deposition officer at the time sald testimony was 

taken, the following includes counsel for all parties 
22 | of record: 


24 


25 
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1 | geftery 8. Simpkins, Esq. 
STMPETNS TAW 
2 | 102 8. 2nd Avenue 
Williamson, West Virginia 25661 
3 | 304.235.2735 
simpkinglawof£iceagmail.com 
4 
Matthew Heins, Esq 
5 | WILLIAMS &© CONNOLLY, L.L.P 
725 12th Street NW 
6 | Washington, D.c. 20005 
202.434.5073 
7 | mheinsewe.com 
a | breianne Varner Redd, Esq. 
DICKIE McCAMEY 
9 | 2002 main street 
Suite 501 
10 | Wheeling, West Virginia 26003-2054 
304.233.1022 
a1 | bredasdnelaw.com 
12 | gared MW. Telly, Req 
FROST BROWN TODD, .U.C 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA 
AT CHARLESTON 
DON BLANKENSHIP, 
Plainttt, 
y Civil Action No. 2:19-ev-00236 
FOX NEWS NETWORK LLC, etal, 


Defendants 


STH PAC’S MOTION FOR SUMMARY JUDGMENT 


Defendant 35th PAC, pursuant wo Federal Rule of Civil Procedure 56, respectfully moves 
for summary judgment in its favor and dismissing all claims brought against it im this matter, 
together with such further relief as this Court may deem just and proper. 

“The grounds for this motion are set forth in the accompanying memorandum of law. The 


‘exhibits in support of this motion are in the accompanying attached exhibits. 


WHEREFORE, 35th PAC respectfully requests that the Court grant its motion for 


summary judgment in its favor and to dismiss all claims brought against it inthis matter, together 


With such further relief as this Court may deem just and proper. 
Respectflly submitted this 24! day of May, 2021 


Zachary M. Wallen 
Zachary MI Wallen, Esquire 
WV ID#IIS94 

Chalmers & Adams LLC 
walled chalmersadams.com 
4301 South Hills Village Drive 


4370 


USCA4 Apreak?3:i4 98-00 R48" Bibcument a8? Filed 85/24/21 "Pate GPS PageiD #: 13619 


Suite LL.200-420 
Ditsburgh, PA 1524 
Tels (412) 200-0842 
Fan: (412) 235-5001 


Attornes for Defendant 
35th PAC 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA 
AT CHARLESTON 
DON BLANKENSHIP, 
Plaintiff, 
v Civil Action No. 2:19-ev-00236 


FOX NEWS NETWORK, LLC, 
etal 


Defendants 


CERTIFICATE OF SERVICE, 


I, Zachary M. Wallen, certify that on May 24, 2021, a true and correct copy of the 
foregoing was served via CM/ECF on all counsel of record in this action registered to receive 


(CMIECF notification, 


‘s¢ Zachary M. Wallen 
Zachary M_ Wallen, Esquire 
WV ID #11594 

‘Chalmers & Adams LLC 
zwallen@chalmersadams.com 
4301 South Hills Village Drive 
Suite LL200-420 

Pittsburgh, PA 15241 

“Tel. (412) 200-0842 

Fax: ($12) 235-5001 


Attorney for Defendant 
51h PAC 
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IN THE UNITED STATES DISTRICT COURT. 
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA 
‘AT CHARLESTON 
DON BLANKENSHIP, 
Phaintff, 
. Civil Action Now: 2:1%-ey-00236 


FOX NEWS NETWORK LLC, et al, 


Defendants. 


AFFIDAVIT OF CHARLES GANTT 

‘Comes now the affan, Charles Gat, who being duly wor, deposes and says: 

1) T am a resident of the Commonwealth of Massachusetts and am an experienced 
‘Professional in providing treasury services to political action commites and other fundraising driven 
organizations, perform these services through Bulldog Compliance, a DBA of Red Curve Solitons, 
LLC, a Massachusetts limited Viability company, of which I am the Senior Vice President, 

2) Sinoe March 2017, I have provided tcasury services to 36th PAC, Pi/a 26th, Ine, In 
fulfilment of Bulldog Compliance’ treasury services contac, I serve ae 36th PAC's Treasurer and 
‘was Sth PAC's sole corporate officer atthe time ofthe events giving rise to this Inst. 

4) My responsibilities ax Tresarer of 15th PAC: consi of keeping the organization's 
financial records and fling all required reports withthe Federal Election Commission, 

4) Asmy role solely deals with 35th PACs financial ffir, | was nt responsible for any of 
the communications of 35th PAC, which were made by other members ofthe client team. I did not 
have any involvement withthe Tweet giving rise to this lawsuit. 

3) Atno point during the 2018 West Virginia Senate campaign di | engage in a conspiracy 


Page | of 2 
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‘wit the NRSC, Kevin Mel ughlin, or any other person or organization to defame Don Blankenship 
‘orto engage in false fight invasion of privacy 

6) To the best of my knowledge as the Treasurer of 35th PAC and the sole corporate officer 
‘of 35th PAC at the time ofthe events in question, no other person connected with 3Sth PAC engaged 
In any sort of conspiracy with the NRSC. Kevin McLaughlin or any other person ot organization to 


defame Don Blankenship orto engage infese light invasion of privacy, 


y} 


Ghales Gantt 


Swor to and subset 
‘before me this aS 


_ 


“Soran Pitts 
My Caanission Expires: 


"day of May, 2021. 
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DS THE UNITED STATTS DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA 
‘AT CHARLESTON 
DON BLANKENSHIN, 
Pint, 


‘Cit Action Na+ 


FOX NEWS NETWORK LLC, etal, 


Defendants. 


AFFIDAVIT OF DAVID JAMES ECKERT 

{Co now ant, David aoe Echcr, wh bing ly smut, depos ad 907% 

1) Tam a resident of the Stte of North Caruina and am an experienc politcal 
communications profesionl heving worhol in variety of capacities for « number wf pais! 
campaigns and comminoes since 2008. 1am known professionaly a8 DJ. Ecker. 

2) tn late 217, thrvgh my onmpany FUE Crmeaing, 11.0.1 we angaged ta provide 
strategie consulting services, and wo serve as the Executive Direct, of 38th Inc, an independent 
expentiture-only political committe registered with the Federal Election Commission, 1 was 
contracted to provide such services to 35 In. through the November 2018 General Eestion, 

3) The purpose of 3th Inc. was to create independent expenditure communications and 
messaging im support of 33th Inc.'s prefered candidate for U.S, Senate ftom West Virginia, 
Attomey General Patrick Morrisey. 

+4) to compliance with the reguivoments of fla campulgn faance Naw comeing 
coordination, 35th Ine. operated independelly from Anermey General Morisy"s campaign and 


any politcal party committe, uch ac the Rapublican National Commitey (“RNC”) or National 
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Republican Senstoal Commitice (NRSC) 

5) My role as ENceutive rector wast be responsible for the day to-day operations 0 the 
35th Inc. inching operating 36th e's social media accounts, inclding ite Twitter acsuant 
(arsnPacy, 

6) Thwasa pan of 3th ies usual pratces and prncadres frail ofits cneumunications 10 
De vetted By legal counsel prior 10 being disseminated, in order to ensure that ail suct 
‘communications were ezally correct and contained all disclaimers requited by federal law. 

7) In the leadup to the 2018 Primary Heston, 35th ine's foeus was to suppor the 
‘candidacy of Attorney General Patrick Morrisey and to educate voters about the record of his ma 
‘opponent, them-Congreasman Evan Jenkins. In addition, 38th Inc. created some communications 
‘highlighting the record of Don Blankenship, anther opponent of Attorney General Morisey in that 

8) Av a part of my duties for 35th In., 1 was responsible for monitoring. news stories 
ceonceming the West Virginis Senate Election. From that 1 was awate of Don Rlankenship's 
‘criminal conviction and subsequest incarceration in connection with the Upper Big Branch Mine 
disaster. 

9) recall reading news antici describing Don flankenship as having been a felon as 0 
result of his eriminal conviction. | donot expressly recall which particular articles | read, but they 
‘were the types of anicles in newspapers and other media sources that I would have found in a 
‘Google search or that would have been shared by thers acros social media. 

10) Tam not a layer and I did not review the court pleadings in coanection with Mr, 
‘Blankenship’ criminal case 

11) On Apsil 10,2018, a response to Tweet made by Mr. Blankenship, 35th Ic, authored 
18 Twoet that said “You are a convicted felon hurting West Virginia families, That's why 

Page of 


4376 


USCAS Apes 321812 00086" dument 548%  PReLDB Barat IPAIE SHA PagelD #: 19625 


@realbonatd Trump akminisition wont help you en 


‘psn seypaveterall com news rump a unges-cour-te- not hear-blanker 


ppeaatile ce 1038 $680 SO8F DDE alfa 8StiS bimt* 
12) The hypeatnk in 38th Ine Tes Unt an arice nthe Charleston Gazette-Mail 
about Mr. lankenship's appeal of his criminal con 
13) The reference to Mr. Blankenship asa “felon” was based on what we believed 19 Mave 


ion, 


‘been Mr. Bankenships criminal stnus folowing Mtr; Isankenstp's conviction in federal oui, 
‘and was based on ur team's research into Mr Blankenship biography and his critinal 
conviction, This TWeet and the link 40 the Charleston Gazette-Mail atcle was an attempt 10 
accurately highlight Mr, Blankenship legal sas based on how we understood it as of April 10, 
201%, a8 Mt pertained to Mr, Biankensbp's qualiticabons to serve as US. Senator trom West 
Virginia 

14) tad nn mould that Mr Rlankechip cviminal comction may mt hau clued 
Me. Blankenship as a “felon” for purposes of how that term is defined under federal and West 
Virginia law, 

15) do a eal wheter the Apu 10, 2018 Text was vet y 35th nes legal counsel 
rior 10 being dimseminated, although that would have been 38th Ines ususl practice and 
procedure, 

14) The communication did not knowingly incorrectly refer to Mr. Blankenship as «felon, 
sits my practice as an expericnesd cormmaicatons professional to always sec to make accuraie 
statement in my organization's communications, 

17) Whe 35th Ine. ltr eae thal bere was some dispute aver whether Mr Mlakenshin 
‘could be conetly and accurately described as 
Blankenship as a “felon” in any of 35th Inc's subsequent Twitter posts, For example, on May’ 6, 

Page 004 


“felon”, 38th Ine, never again referred to Mr. 
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2018, « Tweet 35th Ine, poste vefetencing Mr. Blankenship referred to MK, Mankenship ay "a 


‘convict criminal” jn onder Wo refer to Mi Islarkemahip's criminal conviction in a ua 


gw 
comet manner 

16) At no pitt during the 2018 West Virginia Senate campaign did 1 engage in & 
‘somspmey with the NRSC, Kevin MeLauyhtin, or anyother peran or omganizaton Wy dene Don 
Blankenship ot engage nie ih invasion of peasy. 

19) To the fest ef my bao asthe Executive Diner of 38th Ina the time ofthe 
‘vents in question, oer person connected with 35h Ine. engaged in any sot of ensiracy with 
the NRSC, Kevin MeLaughlin, or any other person or organization to defame Don Blankenship or 


tw engage in false ight invasion of privacy. 


\ 


Summ to and subsribed 
before me this 24 day of May. 2021 


Pigetar 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 
ALEXANDRIA DIVISION 
DON BLANKENSHIP, 
Plaintiff 
v Case No. 1:20-cv-00429 
KEVIN MCLAUGHLIN, er al., 
Defendants. 


STIPULATED DISMISSAL 
UNDER FED. R, CIV, P. 


1TH PREJUDICE 
avi 


Plaintiff. Don Blankenship, together with defendant Kevin MeLaughlin, hereby stipulate 
‘that all claims against McLaughlin inthe above-captioned action be voluntatily dismissed with 


prejudice pursuant to Fed. R. Ci. P.41(ay LAY. 


Date: December 11, 2020 Respectfully Submitted, 
DON BLANKENSHIP KEVIN MCLAUGHLIN 
By: / MF. Connell Mullins, Jr fe/ Nikki L, MeArthur 
M. F. Connell Mullins, Ir. (VSB No. 47213) Michael A. Carvin® 
Kasey L. Hoare (VSB No. 92289) David . Torborg* 
Spolts Fain PC Anthony J. Dick* 
411 East Franklin Street, Suite 600 Nikki L- MeAsthur (Va, Bar No. 84174) 
Richmond, Virginia 23219 Stephen J. Keany* 

1000 (Telephone) JONES DAY 

100 (Facsimile) 51 Louisiana Ave, NW 
emullins@spottsin.com Washington, DC, 20001-2113 
khoare@spottsfain.com Tel. 202-879-3939 

Fax: 202-626-1700 

Jeremy Gray* macarvin@jonesday:com 
Peter Seatt® Astorborg(ajonesday.com 
Lisa Zepeda® ajdick(ajonesday.com 
Zachary Gidding* ‘nmcarthurZaijonesday.com 
Saum Takaloo* skenay(@jonesday.com 
Padideh Zargari" 


Early Sullivan Wright Gizer & MeRae LLP * Pro hac vice 
6420 Wilshire Blvd., 17" Floor 
Los Angeles, CA 90048 Counsel for Defendant Kevin McLaughlin 
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323.301.4660 
jigray@earlysullivan.com 

pscott@earlysullivan.com 

lepeda@earlysullivan.com 
2gidding @earlysullivan.com 
slakaloo@earlysullivan.com 
peargari@earlysullivan.com 


Jeffrey Scott Simpkins* 
Simpkins Law Office 

102 East Second Avenue 
Williamson, WV 25661 
304.235.2735 

Fax: 304/235-2737 
simpkinslawoffice @ gmail.com 


* Pro hac view 


Counsel for Plaintiff Don Blankenship 
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CERTH 


"ATE OF SERVICE 

1 certify that on December 11, 2020, 1 electronically filed the foregoing with the Clerk of 
‘Court using the CM/ECF system, which will send a notice of electronic filing to all registered 
partes. 


Dated: December 11, 2020 


ikki L. MeArthur 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA, 
‘AT CHARLESTON 
DON BLANKENSHIP, 
Plaintiff, 


y Civil Action No. 2:19 


HONORABLE ANDREW NAPOLITANO 
(RET), etal, 


Defendants 


DEFENDANT 35TH PAC'S RESPONSES AND OBJECTIONS TO PLAINTIFF'S 
EIRST SET OF INTEROGATORIES AND SECOND REQUEST FOR PRODUCTION OF. 
DOCUMENTS 


Defendant 35th PAC 


th PAC) serves the following objections and responses 


(collet 


vely, “Responses") to Plaintiff Don Blankenship’s First Set of Interrogatories and 


‘Second Request for Production of Documents ("Requests”):! 
Each of Plaintiff's Requests, including the Definitions and instructions, are subjeet to the 


‘general objections set forth below, These general objections form a part of 35th PACs 


Responses even though they may not be specifically referred to in each Response. Failure to 
incorporate any of these general objections into any specific Response should not be construed as 
‘a waiver. 3Sth PAC’s Responses reflect its best information at this point in the ease. 

1 35th PAC objects to Plaintiff's Requests to the extent they expand upon, differ 


from, contradict, or seek to impose obligations in addition to those set forth in the Federal Rules 


"35th PAC was served wih an initial request for production of documents i May 2020 (the “Ist REP"). While this 
‘ew sot of rusts not numbered “socond”, the Requests Wete he second request for production of documents made 
‘by Paint and ae refered to herein acceding 


1 
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or Local Rules of this Court. 35th PAC also objects to each definition and instuction in the 
Requests to the extent that any definition or instruction seeks to impose obligations inconsistent 
‘ith or in addition to those imposed by the Federal Rules, the Local Rules, and orders ofthe Court 
governing discovery inthis ease 


35th PAC objects to the Requests to the extent that they are overly broad, unduly 


oF unwarranted, 
35th PAC objects to each Request to the extent it is vague, ambiguous, or not 


stated with reasonable particularity, including but not limited to containing words and/or phrases 


that are not defined, thereby rendering the Request overbroad, vague, and ambiguous 
4. 35th PAC objects to each Request to the extent it does not specify dates and thus 


is overly broad and ambiguous 


{35th PAC objects to each Request to the extent it seeks ierelevant information and 


to the extent that the Requests seek to elicit information that is neither relevant nor proportional 


to the needs of the case, considering the importance of the issues at stake in the aetion, the 
amount in controversy the parties’ relative access to relevant information, the partes” resources, 
the importance of the discovery in resolving the issues, and whether the bueden or expense of the 
proposed discovery outweighs is likely benefit 

6 38th PAC objects to each Request tothe extent that it seeks to elicit information 
that is relevant to claims or defenses only as to defendants in this case other than 35th PAC. 

7. 38th PAC objects to the Requests to the extent that they seek information 
protected from discovery by the attomey-client privilege andlor work product doctrine. 35th 


PAC" and “Defendant 10 include 


PAC objects to the extent that Plaintiff’ defines ~ 
“utorneys" of otherwise intends to require 35th PAC to reveal information protected from 


discovery by the attorney-client privilege and/or work produet doctrine. In addition, 35th PAC 
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fbjects to the Requests to the extent they seek information protected 


ler any privilege 
recognized under federal or applicable state law, including but not limited to any applicable 
constitutional, statutory oF common law protection for political affiliations, speech, and 
activities. Any disclosure of privileged information would be inadvertent and should not be 
deemed a waiver of any privilege. 

8. _ASth PAC objects to each Request to the extent that it seeks information that is oF 


‘may be confidential or information otherwise protected by any right of privacy. Such informa 


‘will not be provided, 35th PAC objects tothe extent that thee is no stipulated protective order on 
file inthis proceeding, 
9, 35th PAC objects to each Request to the extent that it seeks proprietary business 


information, trade secrets, or other confidential information. Such information will not be 


provided. 5th PAC objects to the extent that there i no stipulated protective order on file in this 
proceeding. 

10, 35th PAC objects to each Request tothe extent that it seeks information from 
persons, companies, or eniies other than 35th PAC. 3Sth PAC further objects tothe extent each 
Request seeks information not within 38th PAC's custody, contol, of possession 

11, 35th PAC objects to all Requests to the extent they seek information that could be 


‘more easily obtained or may have already been obtained from other parties. To this extent, the 


Requests are overbroad and 


uly burdensome 

12. 35th PAC objects generally 10 the Requests to the extent that they seek to have 
35th PAC furnish information and identify documents that are @ matter of the public record, and 
therefore, are equally available to Plaintiff as they are to 35th PAC on grounds that such request 
{imposes an unreasonable or undue expense on 35th PAC. 


13, 35th PAC objects to each Request to the extent it seeks information that cannot be 
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obtained by 35th PAC. 
14._35th PAC objects to producing documents that cannot be located after reasonable 
search. 

15, 35th PAC objects to producing electronically stored information that is not 
reasonably accessible because of undue burden oF cost, 

16 35th PAC will not deem PlaintifP's Requests to be continuing and will not 
automatically supplement its responses thereto, except that supplementation will be provided 3s 
is specifically requied by the Federal Rules. 

17. By these Responses, 35th PAC does not, and does not intend to: (1) waive any 
objections as to the admissibility of evidence or the competency of, relevancy of, materiality af, 
or privilege attaching to any information disclosed in these responses; or (2) waive the right to 
object to other discovery requests of undertakings iavolving or reflecting the subjeet matter 


requested herein, These Responses do not constitute, nor should they be construed as, admissions 


od herein, or 


‘with respect to the relevance of admissibility of any evidence or document ident 


the truth or aecuraey of any statement, characterization, or other information contained in such 


document, 35th PAC expressly does not concede the relevance or materiality of any of these 
responses or the subject matter to which they refer. 

18, 35th PAC reserves the right to object on any ground at anytime toa demand for 
further responses to Plaintiffs Requests of to further Requests 


19, These Responses to the Requests are based upon informal 


currently known of 
believed to be true by 35th PAC. 35th PAC reserves the right to modify or supplement its 
Objections and Responses upon completion of its discovery, intemal investigation, and 


preparation for the tial ofthis matter, and 10 use at trial, or in any motion or deposition, any 


documents, facts, or supporting evidence of any sort later developed or diseovered 


4 
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Interrogatories 


Interrogatory No, 1: Mentify every person who provided answers to these interrogatories. 


RESPONSE: Charles Gantt, 3 


PAC’s Treasurer. Information was also provided by 35th 


PACs legal counsel 


INTERROGATORY : Wentily the person who published the tweet by Defendant on or 


about 10 April 2018 that falsely described Plaintiffas a “coavieted felo 


01 


Based on the allocation of duties at the time of the tweet in question, 


PAC believes that the tweet was made by its vendor, D.J. Eckert, 35th PAC reserves the right to 
supplement, amend, and update this response during the course of discovery. 

INTERROGATORY NO. 3; Identify the person who authorized publication of the tweet by 
Defendant on or about 10 Apri 2018 that falsely deseribed PlaintitTas a “convicted felon 


RESPONSE: To the best of 35" PAC’s knowledge and belief, the tweet was solely made 


bby 35th PACs vendor, DJ. Eckert, 35th PAC reserves the right to supplement, amend, and update 


this response during the course of discovery. 


INTERROGATORY Identify every person andlor organization that waswere consulted 
regarding the tweet by Defendant on or about 10 April 2018 that falsely deseribed Plaintiff as a 


ed felon” prior to publication, 


RESPONSE: 35th PAC is 


1 aware of any additional people andlor organizations that 
were consulted regarding the weet by 35th PAC on or about April 10, 2020 describing Plintif as 
‘8 convicted felon, prior to the tweets publication, 35th PAC reserves the right to supplement, 
amend, and update this response during the course of discovery. 


INTERROGATORY NO. Identify every person who has inforrati 


shout the tweet published 


‘onvicted felon 


bby Defendant on or about 10 April 2018 that falsely described Plaintiff as a 
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RESPONSE: 


'S® PAC objects to this question to the extent it seeks information subject 10 


attomey-client or Fitst Amendment privilege, Subject to and notwithstanding the for 


ing 
‘objection, 35th PAC is not aware of any individuals other than those listed in 35th PAC’S initial 


disclosures who have any information related to this action. 35th PAC reserves the tight to 


supplement, amend, and update this response during the course of discovery. 


INTERROGATORY Ni 


Identify every Source that Defendant relied upon to describe Plantifl 


‘asa “convicted felon” inthe tweet published by Defendant on or about 10 April 2018, 
RESPONSE: As 35th PAC believes that the tweet in question was sent by a third-party 


vendor whose services had co 


Juded at the time of the commencement ofthis litigation, 35th PAC 
is not aware of what particular sources that vendor may have relied upon as the basis forthe tweets 


content, as that information is outside of 35th PAC"s knowledge, custody, control, or possession. 


th PAC reserves the right to supplement, amend, and update this response during the course of 


discovery. 


INTERROGATOR' Identify every person or organization that Defendant communicated 
With regarding the false description of Plaintiff as a “convicted felon” in the tweet published by 
Defendant on or about 10 April 2018, 

RESPONSE: 354 PAC objects to this question as impermissibly vague, as itis not clear 
Whether Plaintiff is seeking direct communications, which would be flly subsumed by 35th PACs 
Responses fo Inteeogatores 4 and 5, or whether Plaintiff is seeking information as to who received 
the tweet in question. 35th PAC also objects 1 this imerrogatory to the extent Plaintiff seeks 
information subject to attomey-client oF Ftst Amendment privilege. 38th PAC further objects to 
the extent this interrogatory seeks a listing of 35th In.'s Twitter followers as of April 10, 2018, as 
such a request is overly burdensome and disproportionate tothe scope of the tigation. Subject to 


‘and notwithstanding the foregoing objections, 35th PAC is not aware of any individuals other than 


6 
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those listed in 35th PAC’S initial disclosures and its counsel who have any information related to 
this action. 35th PAC reserves the right to supplement, amend, and update this response during the 
course of discovery 


INTERROGATORY 


entity every person who notified Defendant that Plaintiff was a 
jsdemeanant before the Defendant published the tweet which falsely described Plaintif as a 


“eonvieted felon 


1 about 10 April 2018. 


RESPONSE: 


iS" PAC objects to this question to the extent it seeks information subject to 
attomey-client privilege or the workproduet doctrine. Subject 10 and notwithstanding the 
foregoing, 35th PAC is not aware of any specific individuals “who notified Defendant that Platt 
was a misdemeanant before the Defendant published the weet...” 35th PAC reserves the sight 10 
supplement, amend, and update this response during the couse of discovery. 


INTERROGATORY 


entify every person who notified Defendant that Plaintiff was @ 
misdemeanant after the Defendant published the tweet which falsely described Plaintiff as a 
“convicted felon” on or about 10 April 2018, 

RESPONSE: 35% PAC objects to this question tothe extent it seeks information subject 10 
attorney-client privilege othe work-produet doctrine. Subject to and notwithstanding the foregoing 
objection, 35th PAC is not aware of any specific individuals “who notified Defendant that Plait 
was a misdemeanant after the Defendant published the tweet..." 5th PAC reserves the right to 
supplement, amend, and update this response during the couse of discovery. 

INTERROGATORY NO. 10; Summarize in detail every policy and procedure followed by 
Defendant wo ensure the accuracy of published conten 

RESPONSE: 35% PAC hired outside third-party vendors who were responsible forthe 

conduct of the PAC’s social media activities, including the sweet that is the subject of this 


litigation. 35th PAC’s vendors were requited to exercise the duty of reasonable care in the conduct 
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of their services to 35th PAC. 35th PAC also had the standard practice of having legal counsel 
review all ofits communications prior to dissemination, Defendant 35th PAC reserves the right to 
supplement, amend, and update this response during the course of discovery. 


INTERROGATORY 


‘Summarize in detail why Defendant did not issue a corrective tweet 


after falsely deseribing Plaintiff as a “convieted felon 


inthe tweet published by Defendant on or 
about 10 Apri 2018, 

RESPONSE: As noted above, 35% PAC hited outside third-party vendors who were 
responsible for the conduct of the PAC’s social media activites. Further, 35th PAC is a wound 
‘down politcal committee, whose limited records are largely financial in nature. As such, 35th PAC 
has no direct knowledge or records a8 10 why any particular decisions were made concerning 33H 
PAC'S sovial media accounts. 35th PAC reserves the right to supplement, amend, and update this 
response during the course of discovery 
INTERROGATORY NO. 12: Summarize in detail all communications regarding Plaintiff 
‘etwoen Defendant and West Virginia Attomey General Patrick Morrisey (“Morrisey”), including 
Morrisey’s employees, agents, and/or surrogates. 

RESPONSE: 35th PAC has no revords of, or any direct knowledge of any communications 
regarding Plaintiff between itself and Attomey General Morrisey, or any of Attomey General 
Morrisey's employees, agents, and/or surrogates, other than privileged communications about legal 
compliance between their respective legal counsel. 35th PAC reserves the right to supplement, 
amend, and update this response during the course of discovery. 

INTERROGATORY NO. 13: Summarize in detail ll communications between Defendant and 
Morrisey, including Morrsey’s employees, agents, and/or surtogates, regarding the tweet published 
bby Defendant on or about 10 April 2018 that falsely described Plait as a “convicted felon 


RESPONSE: 35th PAC objects to this request is duplicative of, or subsumed within, 
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Interrogatory No, 12. 35th PAC incomporates herein its response to Inerrogatory No. 12 
INTERROGATORY NO. 14; Summarize in detail all communications regerding Plant 
‘between Defendant and the National Republican Senatorial Committee “NRSC 

RESPONSE: 35th PAC has no recotds of, or any dizect knowledge of any communications 
regarding Plaintiff between itself and the NRSC. 35th PAC would note that any such 
‘communication would have been barred by federal law. 35th PAC reserves the right to supplement, 
mend, and update this response during the course of discovery. 


INTERROGATORY NO. 15: Does Defendant have any knowledge andior information regarding 


the “menu of opt 


 ereated by the NRSC to defeat Plaintiff's candidacy in the 2018 West 
Virginia United States Senate primary election? Iso, then surnmatize in detail the subject matter of 


the “menu of options” and identify the authors thereof 


"ONSE: No, 


th PAC does not possess any knowledge concerning an alleg 


‘of options" created by the NRSC to defeat Plain in the 2018 West Virginia United States Senate 
primary election, except to the extent such allegations have been made by Plaintiff during the 
course of this tigation, 35th PAC reserves the right to supplement, amend, and update this 
response during the course of discovery. 
INTERROGATORY NO. 16; Summarize in detail all communications regarding Plaintlt 
‘between Defendant and former NRSC Chairman Cory Gardner 

RESPONSE: 35th PAC has no recotds of, or any direct knowledge of any communications 
regarding Plaintiff between itself, or any of its representatives, and Senator Cory Gardner. 35th 
PAC would note that any such communication would have heen barred by federal law. Defendant 


{35th PAC reserves the 


ht to supplement, amend, and update this response during the course of 
discovery. 


INTERROGATORY NO. 17: Summarize in detail all communications regarding Plaintiff 
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between Defendant and former NRSC Executive Director Chris Hansen, 

RESPONSE: 35th PAC has no recotds of, or any dizect knowledge of any communications 
regarding Plant between itself, or any of ts representatives, and Chris Hansen. 35th PAC would 
note that any such communication would have been barred by federal law. 38th PAC reserves the 
right to supplement, amend, and update this response during the course of discovery 


INTERROGATORY NO. 18: Summarize in detail all communications regarding Plaintiff 


‘between Defendant and former Senate Majority Leader Mitch MeConnel 

RESPONSE: 35th PAC has no recotds of, or any dizect knowledge of any communications 
regarding Plant between itself, or any of its representatives, and Senator Mitch McConnell, 3th 
PAC would note that any such communication would have been barred by federal law. 35th PAC 


reserves the right to suppleme 


mend, and update this response during the course of discover. 
INTERROGATORY NO. 19; Summarize in detail all communications regarding Plaintlt 
‘between Defendant and Benjamin Otenboff and/or Mountain Families PAC. 

RESPONSE: 35th PAC has no recotds of, or any direct knowledge of any communications 


regarding Plaintiff between itself, or any of its representatives, and Benjamin Otte 


fT andlor 
Mountain Families PAC. 35th PAC reserves the right to supplement, amend, and update this 
response during the course of discovery 

INTERROGATORY NO. 20; Summarize in detail all communications regerding Plant 


between Defendant and Kevin MeLaughl 


RESPONSE: 35th PAC has no revords of, orany direct knowledge of any communie: 
regarding Plaintiff between itself, or any ofits representatives, and Kevin MeLaughlin, 35th PAC 
Would note that any such communication would have been bared by federal law. Defendant 35th 


PAC reserves the right to supplement, amend, and update this response during the course of 


discovery. 
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INTERROGATORY NO, 21: Summarize in detail all communications regarding Plaintiff 
between Defendant and any other party defendant in this Civil Action, 


RESPONSE: 


iS* PAC objects to this question to the exteat it seeks information subject to 
attorney-client privilege othe work-product doctrine. Subject to and notwithstanding the foregoing 
objection, 35th PAC has no records of, or any direct knowledge of any communications regarding 


Plaintft be 


een itself, or any of its representatives, and any other party defendant in this Civil 
‘Action. Defendant 35th PAC reserves the right to supplement, amend, and update this response 
during the course of discovery 


INTERROGATORY NO, 22: Summarize in detail the involvement of Bulldog Compliance as 


follows: (a) How did Bulldog Compliance become involved with Defendant?; (b) What services 
did Bulldog Compliance render for Defendant; (e) Why was Charles Gantt chosen 0 be 
Defendant's treasurer. 


RESPONSE: 


th PAC objects to this request as overbroad, irelevant, and not likely to 
result in information relevant to this action, Notwithstanding and subject to the foregoing 
‘objection, Bulldog Compliance was hired by 35th PAC to provide treasury services since its 


formation in March of 2017. Charles Gan 


, as Senior Viee President of Bulldog Compliance, 
frequently serves as treasurer for organizations for which Bulldog Compliance provides treasury 


services, as it facilitates o 


izational banking and related financial complianee. 


INTERROGATORY NO. 23: Who solicited contributions to Defends 


RESPONSE: 35th PAC objects to this request as overbroad, irrelevant, and not likely to 
result in information relevant to this action. Notwithstanding and subject to the foregoing objection, 
{38th PAC hired 1735 Group, LLC to provide fundraising services during the time that 35th PAC 


was an active arganization. No 


1 is presently providing fundraising services to 35th PAC, as 35th 


PAC intends to terminate upon the conclusion of this litigation, 3Sth PAC reserves the right to 
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supplement, amend, and update this response during the course of discovery. 


INTERROGATORY 


Summarize in detail the methodology used by Defendant to solicit 
contributions 


th PAC objects to this request as overbroad, irelevant, and not likely to 


‘result in information relevant to this aetion. Notwithstanding and subject tothe foregoing objection, 
per the fundraising agreement with 1735 Group, LLC, 1735 Group LLC was responsible for 


rendering the following services to 35th PAC: Provide prospect 


fe donor lists for approval; 
Organize calls and meeting with prospective donors, as well as upgrade donors as mutually agreed 
upon between Committee and Consultant, and handle all related follow-up; Organize and execute 


fundraising events when and where needed; Assist in directly raising money; and Work toward 


‘meoting and exceeding quarterly goals/benchmarks as mutually agreed upon between Committee 
and Consultant, Beyond the foregoing information, 35th PAC does not possess any additional 


relevant informatic 


that would enable it to respond to this question. As 


ed in its response t0 
Interragatory No. 23, 35th PAC’ fundraising was undertaken by outside vendors, who are no 
longer under 35th PACs direction or control, 35th PAC reserves the right to supplement, amend, 
and upsate this esponse during the course of discovery. 
INTERROGATORY NO. 25; Summarize in detail all communications regerding Plant 
‘between Defendant and any other person of organization that contributed to Defendant 
RESPONSE: 35th PAC objects to this Request to the extent it seeks information protected 
by the First Amendment Privilege concerning political speech, affiliation, and activities, as it seeks 
information about the operations of a political committee, notwithstanding whether such 
information relates to Plaintilf’s causes of action against 35th PAC for defamation, false light 
invasion of privacy, and conspiracy, and would have the potential to chill political speech. 35th 


PAC further objects to this request as overbroad, irrelevant, and not likely to result in information 
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relevant to this aetion, as “all” communications with donors 


coming apolitical opponent of 35th 
PAC would not relate to Plaintiff's causes of action against 35th PAC for defamation, false ight 
invasion of privacy, and conspiracy. Without waiving, and subject to, the foregoing objections, 
235th PAC is nat aware, or im possesion of any records, of any communications with any donors 
concerning Plaintiff and the factual allegations disputed by 38th Ine. in this lawsuit, 35th PAC 
eserves the right to supplement, amend, and update this response during the course of discovery 
INTERROGATORY NO. 26; Identify every organization that rendered poling services for 0 o 
behalf of Defendant and/or Mortsey. 

RESPONSE: 35th PAC objects to this request as overbroad, itrlevant, and not likely 10 
‘sult in information relevant to this action, Furthermore, 38th PAC objects to this interrogatry to 
the extent it seeks information related to the Morrisey campaign, which is outside of 35th PAC'S 
custody, contol, or possession. Subject to and notwithstanding the foregoing objections, 35th PAC 
‘employed the outside vendors, IMGE LLC, Harper Polling LLC, and Fabrizio Lee for polling 
services in 2017 and 2018 
INTERROGATORY NO. 27: Did Defendant conduct « political poll during the 2018 West 
Virginia United States Senate primary election in which respondents were hypothetically 


‘questioned whether they would vote for Plaintiff Plaintiff was a “felon”? 


RESPONSE: 35th PAC objects to this request as overbroad, irrelevant, and not likely 10 
result in information relevant to this action. Notwithstanding and subject tothe foregoing objection, 
{5th PAC does not possess any records oF have any knowledge of conducting a political poll during 
the 2018 West Virginia United States Senate primary election in which respondents were 
hypothetically questioned whether they would vote for Plaintiff Plaintiff was a “elon. As noted 


previously in Interrogatory No. 26, 35th PAC’s polling was undertaken by outside vendors, who 


are no longer under 35th PAC’s direction ar control. Defendant 35th PAC reserves the right to 
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supplement, amend, and update this response during the course of discovery. 


INTERROGATORY N 


Does Defendant have any knowledge andior information regardi 


4 political poll conducted during the 2018 West Virginia United States Senate primary election in 
Which respondents were hypothetically questioned whether they would vote for Plaintiff if Plaintiff 
Wasa “felon”? If'so, then identify the candidate or the organization that conducted the poll and the 


date thereof. 


RESPONSE: 35th PAC objects to this request as overbroad, irrelevant, and not likely 10 
result in information selevant to this action. Notwithstanding and subjet tothe foregoing objection, 
435th PAC does not possess any records of have any knowledge of any politcal poll during the 2018 
West Virginia United States Senate primary election in which respondents were hypothetically 
‘questioned whether they would Vote for Plaintiff if Plaintiff was a “felon. Defendant 35th PAC 
reserves the right to supplement, amend, and update this response during the course of discovery. 
INTERROGATORY NO. 29: Summarize in detail Defendant's policy regarding the usage of 
personal electronic devices foe purposes related to Defendant's business 

RESPONSE: 35th PAC objects to this request as overbroad, irrelevant, and not likely 10 
result in information relevant to this ation. Notwithstanding and subject tothe foregoing objection, 
[388 PAC notes that its operations were largely conducted by outside thied-party vendors. 35th PAC 
‘id not specifically regulate the use of electronic devices by its vendors. Defendant 35th PAC 


reserves the right to supplement, amend, and update this response during the course of discovery. 


(0. M0: Disclose the coverage limits of every insurnce policy that 


provides Defendant with commercial liability insurance coverage. 
RESPONSE: 35th PAC does not hold any such applicable policies, as was disclosed to 
Plaintiffin 35th PACs initial 26(a)(1) disclosures. 


INTERROGATORY NO. M; Disclose the coverage limits of every insurance policy that 
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provides Defendant with commercial access and/or umbrella insurance coverage. 


RI 


01 


35th PAC does not hold any such applicable policies, as was disclosed to 


Plaintiff in 35th PACs initial 26(a)1) disclosures. 
‘Request for Production of Documents 
REQUEST FOR PRODUCTION NO, 1: Produce every publication of Defendant that 
references Plait. 

RESPONSE: 35th PAC objects to this request is duplicative of, or subsumed within, 
Plaintiff's Ist RFP, Request No. 1 ("Any and All Documents that Refer or Relate to Plaintiff”), 
and 35th PAC incorporates herein its Response to Ist RFP Request No. I, as if set fully forth 
herein, 

REQUEST FOR PRODUCTION NO. 2: Produce every document and/or all ESI that 
references Plaintif 

RESPONSE: 35th PAC objects to this request is duplicative of, or subsumed within, 
Plaintiff's 1st RFP, Request No. 1 ("Any and All Documents that Refer or Relate to Plaintiff”), 
and 35th PAC incorporates herein its Response to Ist RFP Request No. I, as if set fully forth 
herein, 

REQUEST FOR PRODUCTION NO. 3: Produce every document and/or all ESI that deseribes 
Plaintffas a “convicted felon.” 

RESPONSE: 35th PAC objects to this request is duplicative of, or subsumed within, 
Plaintiff's Ist RFP, Request No. 1 ("Any and All Documents that Refer or Relate to Plaintiff”), 
and 35th PAC incorporates herein its Response to Ist RFP Request No. I, as if set fully forth 
herein, 

REQUEST FOR PRODUCTION NO. 4: Produce every document and/or all ESI that references 


Plaintiff's misdemeanor conviction. 
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RESPONSE: 35th PAC objects to this request i 


duplicative of, oF subsumed within, 
Plantff's Ist RFP, Request No. 1 (“Any and All Documents that Refer or Relate to Plaintiff"), 
and 35th PAC incorporates herein its Response to Ist RFP Request No. 1, as if sot fully forth 
eran 

REQUEST FOR PRODUCTION NO. 5: Produce every document regarding the political poll 
‘commissioned by Morrisey and conducted by or on behalf of IMGE LLC and/or Public Opinion 


Strategies during 2018 West Virginia Republican United States Senate primary election, 


RESPONSE: In addition to the its General Objections, which 35th PAC fully incorporates 
herein, 25th PAC objects as this Request as seeking privileged as well a irelevant information. 


Wi 


hout waiving, and subject to, the foregoing objections, 35th PAC has no responsive documents 
in its custody, contol, oF possession regarding “the political poll commissioned by Morrisey and 
conducted by oF on behalf of IMGE LLC andlor Public Opinion Stategies during 2018 West 
Virginia Republican United States Senate primary election.” 
REQUEST FOR PRODUCTION NO. 6: Produce every document regarding any other internal 
political poll commissioned by Morrisey and conducted during the 2018 West Virginia Republican 
United States Senate primary election 

RESPONSE: In addition to the its General Objections, which 38th PAC fully incorporates 


het 


‘35th PAC objects as this Request as seeking privileged as well as irrelevant information, 


Wi 


hout waiving, and subject to, the foregoing objections, 35th PAC has no responsive documents 


in its possession, custody, or control regarding 


tay other intemal political poll commissioned by 


Morrisey and conducted during the 2018 West Virginia Republican United 


tates Senate primary 


REQUEST FOR PRODUCTION NO, 7: Produce all polling data regarding every political pall 
‘commissioned by any candidate, person, or organization other than Defendant or Morrisey and 
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‘conducted during the 2018 West Virginia Republican United States Senate primary election, 


RESPONSE: 35th PAC objects to this request is duplicative of, or subsumed within, 


Plaintiff's Ist RFP, Request No. 


(Any and All Documents that Refer or Relate to any polls, 
surveys or focus groups conceming the views of potential voters in the 2018 West Virginia 


Primary.” 


and 3Sth PAC incorporates herein its Response to Ist RFP Request No. 53, as if set 


fully forth herein, 


REQUEST FOR PRODUCTION NO. 8: Produce every document filed by Defendant with the 


Federal Election Commiss 


during the 2018 West Virginia Republican United States Senate 
primary election 

RESPONSE: In addition to the its General Objections, which 38th PAC fully incorporates 
herein, 35th PAC objects as this Request is overly broad, unduly burdensome, and seek ieelevant 
information. Specifically, 35th PAC objects because Request No.8 seeks to have 35th PAC furnish 
information and identify documents that are a matter ofthe public record, as every document filed 
by 35th PAC with the Federal Election Commission during the 2018 West Virginia Republican 
United States Senate primary election is on file with the Federal Election Commission, and 
therefore, are equally available to Plaintiff's they are to 35th PAC. As such, this request imposes 


‘an unreasonable and undue expense on 35th PAC. 


‘Without waiving, and subject to, the foregoing objections, 35th PAC would direct Plaintiff wo 


hn ww fe, govidata/committee/CO0635607/2abfilingsseyel 


1018 where every document 


filed by 35th PAC with the Federal Election Commission during the 2018 West Virginia 
Republican United States Senate primary election is available for public inspection and download 


REQUEST FOR PRODUCTION NO. 9: Produce a copy of every insurance policy that provides 


Defendant with commercial liability insurance coverage. 
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RESPONSE: 35th PAC does not hold any such applicable policies, as was disclosed to 
Plaintiff in 35th PAC’s initial 26(a(1) diselosures. 
REQUEST FOR PRODUCTION NO. 10: Produce a copy of every insurance policy that provides 


Defendant with commercial excess and/or umbrella is 


surance coverage. 


RESPONSE: 35th PAC does not hold any such applicable policies, as was disclosed to 


Plaintffin 35th PACs initial 26(a)(1) disclosures. 
Respectfully submitted this 29th day of October, 2020, 


/ Zachary M. Wallen 
Zachary M. Wallen, Esquire 
WV ID #11594 

Chalmers & Adams LLC 
allen @epblawgroup.com 
[301 South Hills Village Drive 
Suite LL200-420 

Pitsburgh, PA 15241 

Tel: (412) 200-0842 

Fax: (412 


Attornes for Defendant 
35th PAC 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA 
AT CHARLESTON 


DON BLANKENSHIP, 


) 
) 
Plainttt, ) 
) 
v. ) Civil Action No.: 2:19-ev-00236 
) 
HONORABLE ANDREW NAPOLITANO ) 
(RET), etal, ) 
) 
Defendants ) 
CERTIFICATE OF SERVICE, 


1, Zachary M. Wallen, certify that on October 28, 


120, a tue and correct copy of the 


foregoing Defendant 35th PAC’s Responses and Objections 1 Plaintiff's First Set of 


Interrogatories and Second Request for Production was electronically served on all counsel of 


record, 


‘s/ Zachary M. Wallen 
Zachary M_ Wallen, Esquire 
WV ID #11594 

‘Chalmers & Adams LLC 
zwallen@epblawgroup.com 
4301 South Hills Village Drive 
Suite LL200-420 

Pittsburgh, PA 15241 

“Tel. (412) 200-0842 

Fax: (12) 235-5001 


Autornes for Defendant 
35th PAC 
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UNITED STATES DISTRICT COURT. 
SOUTHERN DISTRICT OF WEST VIRGINIA 


CHARLESTON DIVISION 


DON BLANKENSHIP, Case No.: 2:19-0v-00236 


[Hon John T. Copenhaver, Jr] 


FOX NEWS NETWORK, LLC, etal. 


Defendants. 


laintiff oF “Mr. Blankenship”) hereby responds and objects 


Plaintiff Don Blankenship (* 


1 the First Set of Interrogatories by Defendant 35 PAC (“Defendant or “35 PAC™) as follows: 


NERAL OBJECTION: 


1. PlaintifPhereby generally objects to these interrogatories to the ext 


‘or seek information protected from diselosure by the attorney-client privilege. 


2, Plaintihereby generally objects to these interrogatories to the ext 


‘or seck information protected from disclosure by the work product doctrine, 
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RESPONSES TO INTERROGATORIES 


INTERROGATORY NO. 


Identify all persons known to you, other than a person intended to be ealled as an expert 
Witness at trial, who have personal knowledge of any of the fuets oF matters raised in this action 
and, foreach person you identify state the substance of their knowledge, 


RESPONSE TO INTERROGATORY NO, 


Plaintiff adopts the General Objections by reference as if fully set forth verbatim herein, 


Subject to and without waiver ofthe foregoing objections, discovery is in its early stages and thus, 
PlaintifPhas not yet gathered all of the evidence which would be responsive to this interrogatory 
Plaintiff expects to gather such evidence during the course of discovery. At present, Plaintiff is 
aware ofthe following information responsive to this interrogatory, which includes the numerous 
individuals listed in Plaintiff's Rule 26(a)(1)(A}(i) Initial Disclosures served in this action on 
‘August 20, 2020, Plaintiff reserves his right to supplement, amend, and update this response 


during the course of discovery. 


INTERROGATORY NO. 
Identify all persons known to you, other than a person intended to be ealled as an expert 
Witness at tral, who have personal knowledge of any of the facts or allegations made against 


Defendant 35th PAC in the First Amended Complaint, and for each person you identify, state the 


substance oftheir knowledge, 


RESPONSE TO INTERROGATORY 


PlaintifP adopts the General Objections by reference as if fully set forth verbatim herein, 
Subject to and without waiver ofthe foregoing objections, discovery is in its early stages and thus, 
PlaintifPhas not yet gathered all of the evidence which would be responsive to this interrogatory 
Plaintiff expects to gather such evidence during the course of discovery. At present, Plaintiff is 
aware ofthe following information responsive to this interroyatory, which includes the numerous 
individuals listed in Plaintiff's Rule 26(a)(1)(A}(i) Initial Disclosures served in this action on 
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‘August 20, 2020, Plaintiff reserves his right to supplement, amend, and update this response 
‘during the course of discovery. 


INTERROGATORY NO. 


Ifyou contend that Defendant has, at any time, made an admission against interest with 
respect to any issue involved in ths litigation, describe each such admission, including in your 


description ofeach admission: the date and place ofthe ad 


ission, the identity ofthe person(s) in 


Whose presence the admission was made, the precise nature and contes 


of the admission, the 
identity of any writing tha refers to, relates to or embodies the admission, and the identity ofeach 


‘person with personal knowledge of the admission, 


RESPONSE TO INTERROGATORY N 
Plaintiff adopts the General Objections by reference as if fully set forth verbatim herein 
Subject to and without waiver ofthe foregoing objections, discovery sin its early stages and thus, 
Plaintifhas not yet gathered all ofthe evidence which would be responsive to this interrogator. 
PlaintfTexpects to gather such evidence during the couse of discovery. At present, Plaintiff does 
not recall any admission against interest made by Defendant with respect to this litigation, 
Plaintiff reserves his sight to supplement, amend, and update this response during the course of 
discovery 
INTERROGATORY NO. &: 
Identify each person whom you will ell as an expert witness at tal and, for each expert, 
state the subject matter on which the expe ill testify the expert's fold or area of expertise, the 
substance of the Findings and opinions as to which the expert will testify, © summary of the 


‘grounds for each opinion and the identity of any written draft oF final report made by the expert 


‘concerning those findings and opinions. 
y 
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RESPONSE TO INTERROGATORY NO, 4: 


Plaintiff adopts the General Objections by reference as if fully set forth verbatim herein 
Subject to and without waiver ofthe foregoing objections, Plaintiff identifies the following expert 
Witness: Dr. Stan V. Smith, Ph.D. Plaintif refers Defendant to De Smiths Expert Report served 
‘on February 12021 fora brief description of the subject matter about which the expert is expected 
to testify, the substance ofthe fats and opinions to which the expert is expected to testify, and the 
basis foreach opinion as to which the expert is expected to testify, Plaintif reserves his right 10 
supplement, amend, and update this response during the course of discovery. 


INTERROGATORY NO. 


Describe all statements made by Defendant that are the bases for your claims against 
Defendant in this lawsuit, including the date on which the statement was published and the 
‘medium through which the statement was disseminated, 


RESPONSE TO INTERROGATORY NO, 5: 


Plaintiff adopts the Gi 


sal Objections by reference as if fully set forth verbatim herein 
Subject to and without waiver ofthe foregoing, Plaintiff responds to this interrogatory as follows 
‘As allege in the Fist Amended Complaint, on Apsil 10, 2018, Defendant responded to tweet by 
Me. Blankenship with the following defamatory weet; “You are also a convieted felon hurting 
West Virginia families.” 


INTERROGATORY NO. 


Describe all communications that you had with any person (other than your attorneys) that 
tefer or relate to Defendant's Tweet, 


RESPONSE TO INTERROGATORY NO,, 


Plaintiff adopts the General Objections by reference as if fully set forth verbatim herein, 


Subject to and without waiver ofthe foregoing, Plaintiff responds to this interrogatory as follows 


As alleged in the Fi 


Amended Complaint, on April 10, 2018, Defendant responded to a tweet 


bby Mr, Blankenship with the following defamatory tweet: “You ure also a convicted felon hurting 
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West Virginia fa 


PAC and aalvised that this tweet was false. No correction was ever issued. 


INTERROGATORY NO. 


State all fuets that support your contention contained in Paragraph 153 of the First 


‘Amended Compl: 


that “atthe time [Defendant's Tweet] was issued, the authors (and tikely 
the PAC’s top donors as well) knew that it was false, but nonetheless proceeded to publish because 
‘of their malice toward Mr, Blankenship.” 


RESPONSE TO INTERROGATORY Ne 


Plaintiff adopts the General Objections by reference as if fully set forth verbatim herein, 
Plaintiff further objects that the request is overly broad, not sufficiently limited in seope, and 


‘otherwise inappropriate for an interrogatory in that, among other things, it calls for a narrative, 


Plaintiff further objects that this interrogatory seeks the mental impressions, conclusions, 
opinions, and/or legal theories of counsel, Plaintiff further objects that this is @ contention 


interrogatory that need not be answered until after designated discovery has been completed 


pursuant to Rule 33(a)(2) of the Federal Rules of Civil Procedure. Plaintiff futher objects that 
this interogatory is premature insofar as discovery is in the preliminary stages, and Plait has 
not yet taken depositions of any of Defendant's witnesses or any thitd partes, 

Subject 1o and without waiver ofthe foregoing objections, discovery is in its early stages 
and this, Plaintiff has not yet gathered all of the evidence of actual malice which would be 
responsive to this interrogatory. Plaintiff expects to gather such evidence during the course of 
discovery. At present, Plaintiffs currently aware ofthe following information responsive to this 
interrogaory 

‘Anyone who consulted the freely-available public records of Mr, Blankenship trial and 


‘conviction (i 


luding previous accurate reports of Me. Blankenship’s aequitials by the Defendant 
‘media organizations themselves), would know that Mr. Blankenship was acquitted of all felony 
‘charges, that Mr. Blankenship was convicted only of a misdemeanor, and that Mr. Blankenship 
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hhas never been convicted ofa felony, whether for manslaughter or any other reason. 

For example and without limitation, in 2016 Plaintiff wrote a hooklet entitled American 
Political Prisoner. He disteibuted the booklet to approximately 250,000 state governors, state 
legislators, state judges, federal judges, business leaders, and news media organizations. The 
‘booklet states on each ofthe first few pages that Plaintiff was convicted ofa misdemeanor. The 
following individuals who are associated with the various defendants in the subject lawsuit who 
were sent a copy of Mr. Blankenship’s booklet include atleast the following: Chuck Todd (NBC 


News Palit 


eal Director and Meet the Press Moderator), Dafio Linzer (NBC News and MSNBC 


Managing Editor of Politics), Sarah Baker (MSNBC Director of Booking), Chris Stiewalt (Fox 
[News Polities Ealtor), Kathy Andleig (Fox News Network Senior Political Programming 
Produces), Dana Bash (CNN host and anchor), Berl Terrance (CNN Deputy Politial Director. 
In addition to the American Political Prisoner booklet, Plaintiff distributed thousands of 
‘mils to hundreds of news media organizations prior tothe 2018 West Virginia primary election 


He also 


that he was only convicted of a misdemeanor. 


Furthermore, atthe nationally-televised primary debate on Fox News on May 1, 2018, Me 
Blankenship addressed his convietion and imprisonment right out of the gate, stating in no 
uncertain terms: “I faced thirty years in prison fora fake charge, and I beat all thre of the felonies, 


1s incredible, they 


nt me to prison fora misdemeanor.” (Exmphasis added.) 
“The foregoing evidence demonstrates that Defendant had actual knowledge of the falsity 


of its statements that Plant is a 


viet felon,” or acted with reckless and wilful disregard 
‘of the truth of falsity ofits statements 

Plaintiff reserves his right to supplement, amend, and/or update this response during the 
course of discovery. 


INTERROGATORY NO. 


State all fuets that support your contention contained in Paragraph 229 of the First 
‘Amended Complaint, that Defendant seted “with actual malice ... reckless disregard and willful 
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disrogacd ofthe truth or falsity ofthe statements.” 


RESPONSE TO INTERROGATORY NO, 8: 


Plaintiff incorporates by reference his Response to Interrogatory No. 7 as if fully set forth 


herein, 


INTERROGATORY NO. 
State all fiets that support your contention contained in Paragraph 234 of the First 


Amended Complaint that Defendant “knew that [is] claims were untrue.” 


RESPONSE TO INTERROGATORY Ne 


Plaintf incorporates by eference his Response to lnterrogatory No. 7a if fully set forth 
herein 
INTERROGATORY NO. 10: 

Identify and fully describe any and all “other business and opportunities” that you allege 
in Paragraph 24 of your First Amended Complaint that you were “prevented fiom pursuing” as a 
result of Defendant's Tweet 


RESPONSE TO INTERROGATORY Ne 


Plantif adopts the General Objections by reference as i fully set forth verbatim herein 
Plant further objects that this interrogator is overly broad and not suficicntly limited in scope 

Subject to and without waiver of the foregoing objections, Plaintiff responds as follows: 
“The harm 1 Plant's reputation andioe Plaintif's damages must be calculated in the context of 
his considerable past business achievements and his potential for success, but for Defendant 
falsely deseribing him as a “convicted felon.” Plaintiff became the Chief Executive Officer of 
Massey Energy in 1992. At that point i time the company’s revenues were shout $150 milion 
snnuslly. Under Plintif's leadership over the next eighteen years, Massey Energy grew by a 


factor of more than 50 into a company with annual revenues of $7.8 bill 


a. (By comparison, 


Jack Welch is lauded for, according to news reports, growing General Electric's market value 


from a $12 billion to $410 billion over twenty years, a factor of about 34.) Moreover, as a second 
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point of comparison, overall coal production in the United States remained essentially Mat from 
1990 to 2010. Also, among other things, and without limitation, Plaintf’s leadership brought 


about a massive increase in employment for the industry's coal miners and others in the industry, 


45 well as massive benefits to West Virginia’ economy. 

Prior to and during Plaintiff's tenure as Massey's CEO ~and before he was defamed by 
Defendant ~ he was invited to serve, and infact did serve, on the Board of Directors of Fluor 
Corporation, He also served on the Board of Directors for Witeo Chemical, Also, before being 
‘defined, Plaintiff declined other offers to serve on the board of directors of oer companies in 


‘order to devote all of his energies to his duties as Massey's CEO and Chairman of the Board, 


Under West Virginia defamation law, the false description ofa personas a eximinal, £e, 
felon, sper se presumed t have caused damages. 

“The nature and amount of the economic and non-economic damages arising from the 
injury to Plaintiffs reputation will be the subject of expert testimony and Plaintif’s own 
testimony. 

‘A component of the harm suffered by Plaintiff will be lost opportunities, business and 
otherwise. By their nature, the precise nature of these lost opportunities is either difficult 19 
quantify or otherwise unknown to Plaintiff. tn addition, the nature and seope af these lost 
opportunities will be subject to, among other things and without Knsitation, expert witness 
opinions and analyses, the Paintif’s awn testimony, as well as within the purview of jury 
assessment based on a combination ofthese discavery responses, expert witness opinions and 
analyses, and the jurors’ own experiences, Asa consequence of Defendants defamation and the 
‘ensuing hart to Plaintiff's reputation, be has been deprived of various opportunites (and their 
‘eaming power), as discussed below. 

Plants compensation from his ime as Massey CEO alone is publicly available and is 


‘evidence of the value of compensation deprived him by the defamation at issue. 
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‘To the extent that Defendant published any defamatory statements prior to the May 8, 
2018, West Virginia Primary, Plaintiff will also seek damages arising out ofthe effet of that 
‘defination on the eletion 

‘As noted above, the calculation and assessment of the monetary value of the damages 


‘caused by Defendant's defamation will also be the subject of expert witness opinions and 


analyses. Notwithstanding the foregoing, Mr. Blankenship would have had great opportunities 


to carn i 


some fom multiple sources but for the actions of Defendant, including but not limited 
to, loss of earings in fou (4) general categories: (1) CEO in the Mining/Construetion Industry; 
(2) Strategic Consultant; (3) Coal Broker/Entrepreneur; and (4) Board of Directors, These lost 
‘opportunities are reasonably estimated to have cost Plaintiff tens, if wot hundreds, of millions of 
dollars in tostincome. Each ofthese categories is discussed below and will be supplemented with 
ditional information from Platts expert witnes(es): 

+ CEO in the Mining/Constretion Indust: While at Massey Energy, Mr 
Blankenship received multiple employment offers from other companies. For 
example, he received an offer from Cael Smith, the former owner of Fala Coal, 
which was equivalent to $15 million in year 2020 dollars. Massey Energy then 
‘matched and exceeded that afer to retain him. Mr, Bhankenship was named tothe 
Board of Directors of Fluor, a global engineering and construction company, ia 
1997. In 1999, Mr, Blankenship was asked to manage Fluor while its Chairman, 
Les McGraw, battled cancer, Mr. Blankenship was approached to become the 
President of Fluor, but he declined, as he wanted to remain in West Virginia. Me 


Blankenship was contacted by a headhunter to become the Preside 


of Raytheon 
in approximately 2000, but he again declined to remain at Massey Energy! 

+ Strategic Consultant The harm to Mr, Blankenship’s reputation following the 
lection has limited his ability to engage in business opportunities a a Strategic 
‘Consultant, Mr. Blankenship would have been able to bring his business expertise 
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10 companies across multiple industries, including mining, banking, and 
constuction, inorder to assist with euting costs. He would have been able to 
assemble a team to assess companies and negotiate percentage ofthe savings as 
‘compensation, and 10 pereat of the savings would be a reasonable fe. 


Board of Directors: Mr. Blankenship had seats on three (3) boards while he was 


CEO at Massey Eneruy, and had opportunities to serve on addtional boards during 
tis time perio. 

+ Coal Broker: Me. Blankenship had a relationship with the ste! industry, and while 
the was at Massey Energy had wanted to become a coal broker of start his own 


‘mining company later in his life. There have been several successful coal brokers, 


including Chris Cline, Emie Thrasher, and Joseph Craft I, and Me, Blankenship 
could have followed a similar path 
PlintifThas also expended more than $10 million on efforts to prepare for his post-Massey 
business life and to eestore his business reputation, Defendant's defamation has effectively 
undone those efforts and rendered that expenditure of funds largely useless. Plaintiff provides 
{his response withthe expeess caveat that he has not yet performed a formal ealewlation of these 
figures 


Plaintiff's unaware at this time of any specific “other business and opportunities” Paintif 


‘was prevented from pursuing a8 a result of Deter Twill establish through 


expert testimony and by his own testimony that b 


ess organizations will not even consider 


hiring PlaimifY as @ CEO or appointing Plaintiff to a corporate board after Plaintiff was falsely 


branded as a “felon” and/or “convicted felon” by Defendants, Business reputation has far more 
‘grounding in perception than in reality, As Warten Buffett has noted: “It takes 20 years to build 
4 reputation and five minutes to ruin i” Thus, it would have been futile for PlaintitT to pursue 


“orlier business and opportuni 


” until Plaintiff's name was cleared through this lawsuit or 


otherwise 
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Plaintiff reserves his right to supplement, amend, and update this response during the 
course of discovery. 
INTERROGATORY NO. 1 

Itemize and show how you calculate the damages claimed by you inthis ation as result 
‘of Defendant's Tweet 


RESPONSE TO INTERROGATORY NO, 


PlantfT incorporates by reference his Response to Interrogatory No, 10 as if fully set forth 
herein, as well asthe Expert Report of De. Stan V. Smith, Ph.D, served on February 1, 2021 
Plaintiff reserves his right to supplement, amend, and update this response during the course of 
discovery 
INTERROGATORY NO. 12: 

Identify and fully describe what effect, ifany, you allege Defendant's Tweet had on your 
2018 Republican primary campaign, including how it had ot effet, and all documents or 
evidence to support your allegation 


RESPONSE TO INTERROGATORY 


Plant incorporates by reference his Response to Interrogatory No, 10 as if full st forth 
herein, as well asthe Expert Report of De. Stan V. Smith, Ph.D, served on February 1, 2021 
Plaintiff reserves his right to supplement, amend, and update this response during the course of 
discovery 

INTERROGATORY NO. 13 


Describe any actions you wok to address any’ alleged emotional distress that you allege 


you suffered as a result of Defendant's Tweet, including, but not limited to, any medical or 
‘psychological treatment you sought in connection withthe alleged emotional distress and identify 
the providers of such medical or psychological treatment. 
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RESPONSE TO INTERROGATORY NO, 13: 


Plintif incorporaes by eference his Response to lnterrogatory No. 4 as if fully set forth 
herein, Plaintiff has sustained emotional distress and insomnia as a result of Defendant's 
Jdefunatory publications. Plaintiff was prescribed zolpidem tartrate (Ambien) to treat the 
INTERROGATORY NO. Md: 

Ientify each and every individual who advised you that hisher opinion of you had 
‘hanged based on Defendant's Tweet 


RESPONSE TO INTERROGATORY 


Plaintiff adopts the General Objections by reference as if fully set forth verbatim herein, 
Plaintiff further objects that the request is overly broad, not sufficiently limited in scope, and 
‘otherwise inappropriate for an imterrogatory in that, among other things, it calls for a narrative 


Subject to and without waiver of the foregoing objections, discovery is ongoing and thus, 


Plaintifhas not yet gathered all ofthe evidence which would be responsive to this interrogator. 
Atpresent, Paint is unaware of any specific individual that advised ims that hisher opinion of 
‘hima had changed based on Defendant's Tweet, However, Plaintiff claims that any individual who 
reviewed Defendant's Tweet falsely referring to him a a “felon” andlor “convieted felon” would 
have logically changed hisher opinion of Me, Blankenship’s reputation. Plaintiff reserves his 
right to supplement, amend, and/or update this response during the course of discovery 
INTERROGATORY NO. 15 

Identify each and every individual who read Defendant's Tweet and the date upon which 
they ead it 
RESPONSE TO INTERROGATORY NO. 15: 


Plaintiff adopts the Gi 


sal Objections by reference as if fully set forth verbatim herein, 


Plaintiff further objects that the request is overly broad and unduly burdensome, Subject to and 


Without waiver ofthe foregoing objections, PlsintfTis unaware of “each and every individual who 
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read Defendant’s Tweet.” However, Plaintiff asserts that followers of Defendant's twitter account 


would have logically read Defendant's tweet. Plaintiff reserves his right to supplement, amen, 
and/or update this response during the course of discovery. 
INTERROGATORY NO. 16 

Identify each and every tweet from any person referring to Plaintiffs felon prior to Apeil 
10, 2018 
RESPONSE TO INTERROGATORY NO. 16: 


PlaintifP adopts the General Objections by reference as if fully set forth verbatim herein, 


Plaintiff further objects that the request is overly broad and unduly burdensome, Subject wo and 


Without waiver of the foregoing objections, Plaintiff is unaware of “each and every tweet from 


any person eoferring fo Plaintiff s a felon prior 19 April 10, 2018." Plaintiff reserves his right to 
supplement, amend, andor update this response during the course af discovery 
INTERROGATORY NO. 17: 

Identify all dacurnents that support or relate to your elaim that Defendant acted with actual 
‘malice or with reckless and willful distegaed for the truth 


RESPONSE TO INTERROGATORY NO, 1 


Plaintiff adopts the Gi 


sal Objections by reference as if fully set forth verbatim herein, 
Plaintiff further objects that this interrogatory seeks the mental impressions, conclusions, 
‘opinions, and/or egal theories of counsel. Pursuant to Rule 33(d) of the Federal Rules of Civil 


Procedure, the answer to this interrogatory may be determined by examining the documents and/or 


electronically stored information that Plaintifhas produced and/or will produce inthis litigation, 


as the burden of deriving the answer to this i 


errogatory will be substantially the same for either 
party 
INTERROGATORY NO. 18: 


State all facts that support your content 


if you are so contending, that Defendant 
‘conspired with any other person to defame you and identify all documents relating thereto 


B 
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RESPONSE TO INTERROGATORY NO, 18: 


Plaintiff adopts the General Objections by reference as if fully set forth verbatim herein 
Plaintiff further objects thatthe request is overly broad, not sufficiently limited in scope, and 
otherwise inappropriate for an interrogatory in that, among other things, it calls for @ narrative 
Plaintiff further objects that this iterrogatory seeks the mental impressions, conclusions, 
opinions, andor legal theories of counsel, Plaintiff further objects that this is a contention 
interrogatory that need not be answered until after designated discovery has been completed 
pursuant to Rule 33(a)(2) of the Federal Rules of Civil Procedure. Plaintiff further objects that 


this interragatory is premature insofar as discovery isin the preliminary st 


and Plaintft has 
‘ot yet taken depositions of any of Defendants witnesses or any third partis. 


Subject to and without waiver ofthe foregoing objections, i 


covery i in the early stages 
and, therfore, Plitihas not yet gathered all ofthe evidenee of the conspisacy or coordinated 
effort to defame Plaintiff which would be responsive to this imerrogatory. Plaintiff expects to 
suather such evidence during the course of discovery. Atpresent,Plaintiis aware of the following 
information responsive to this interrogator’ 

“This i a ease of weaponized defamation in which Defendant and dozens of news media 
‘organizations collectively executed a “wrap-up smear” by falsely “merchandising” Me 
Blankenship as « "felon" and “convicted felon”! as Mr. Blankenship campaigned for the 2018 
Republican nomination for the United States Senate 

Plain reserves his right to supplement, amend, and/or update this response during the 
‘course of discovery. 

INTERROGATORY NO. 19: 

IWentify the person or persons referred to in Paragraph 233 of the First Amended 

‘Complaint as “DOES 26-50"? 


© See hps:/www.younube.com/wateh?y-OWgCh2VIOGM. 
4 
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RESPONSE TO INTERROGATORY NO, 19: 


Plaintiff adopts the General Objections by reference as if fully set forth verbatim herein. 


Subject to and without waiver of the foregoing objections, discovery isin its early stages and thus, 


PlaintifPhas not yet gathered all of the evidence which would be responsive to this interrogatory 


Plaintiff expects to gather such evidence during the course of discovery. At present, Plaintiffs 


unaware ofthe identities of DOES 26-50” referenced in the First Amended Complaint. Plaintiff 


reserves his right to supplement, amend, and update this response during the course of discovery 


Dated: 18th of March 2021 


Respectfully submitted, 


DON BLANKENSHIP 
By Counsel 


(1 Jeremy Gray, Esa, 
‘Jeremy Gray, Ey 

(CA State Bar No, 150075, pro hac vice) 
EARLY SULLIVAN WRIGHT 

GIZER & McRAE LLP 

6420 Wilshire Blvd, 17% Floor 

Los Angeles, CA 90048 

323.301.4660 

Jgray@earlysullivan.com 


{s/ Jeffrey S, Simpkins, Esq 
‘Jeffrey S. Simpkins, Esq. 
WYSB #9806 

SIMPKINS LAW 

102 E, 2nd Ave. 
Williamson, WV 25661 
304.235.2735 
simpkinslawoffice@ gmail.com 
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STATE OF _Mevade +) 
) 8s 
COUNTY OF _ élerk ) 


1 Dew BQ ncearsh posing te daly enoen sorting to iw, barby provide 
snswers tothe foregoing interrogatories pursuant to Rule 33 of the Federal Rules of Civ 
Procedure, To the extent tht Ihave personal knowdge ofthe maters refered ton these 
snewecy the informition is toe and uocurst to thebestof my knowledge and bli. AS oy 
auitrs for which T do aot ave peroaal Knowldge, Ghee anewars fish sock responsive 
information as i reasonably available to me and that Iam informed and believe and, on sich 


information and belief; state that these answers are true and accurate, 


rinrine Dew Be nicewth. 


SIATEOF NEVADA 
‘COUNTY OF CLARK 


sGHaED AND MOAN AONE Me AS 
og ach 2 


Den Blankenship 


wolbiaL lisesi = 
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UNITED STATES DISTRICT COURT. 
SOUTHERN DISTRICT OF WEST VIRGINIA 
CHARLESTON DIVISION 


DON BLANKENSHIP, 
Pl 


FOX NEWS NETWORK, LLC, etal 


Defendants. 


‘Case No.:2:19-ev-00236 


[Hon. John T. Copenhaver, Jr, Senior Judge] 


(CERTIFICATE OF SERVI 


ICE, 


Thereby certify that on the 18th day of March 2021, the foregoing “Plaintiff Don 


Blankenship's Responses to Fiest Set of Interrogatories by Def 


lant 35" PACT was served 


‘upon counsel by *regular U.S. mail and electronic mail 


Zachary Michael Wallen, Esq 
CHALMERS & ADAMS 

Suite LL200-420 

‘301 South Hills Vilage Drive 
Pittsburgh, PA 15241 

‘Tel: (412) 200-0842 

Email: =wallen@epblawgroup.com 


Attorney for Defendant 35" Ine 


Alison B Schary 

Eric J. Feder 

DAVIS WRIGHT TREMAINE LLP 

1919 Pennsylvania Avenue, NW, Suite 800 

Washington, DC 20006 

New York, New York 10019 

Tel. (202) 973-4248 

Email: AlisonSehary@uwt.com 
EricFeder@dwt.com 


Attorneys for Defendant American 
Broadcasting Companies, LLC 


Kelli L, Sager (peo hae viee) 
DAVIS WRIGHT TREMAINE LLP 
1865 South Figueroa Street, Suite 2400 
Los Angeles, CA 90017 

Tel: (213) 633-6800 

Email: kelisagerGidwt.com 


Attorney for Defendant American 
Broadcasting Companies, LLC 


Sean P, McGinley, Esq, 
DIPIERO SIMMONS MCGINLEY & 
BASTRESS, PLLC 

P.O. Box 1631 

Charleston, WV 25326-1631 

Tel: (04) 342-013: 

Email: Sean MeGinley@dlblanefirm.com 


Attorney for Defendant American 
Broadcasting Companies, LLC 
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I. Zak Ritchie 

Ryan MeCune Donovan 

HISSAM FORMAN DONOVAN 

RITCHIE PLLC 

P.O. Box 3983 

Charleston, WV 25339 

{681-265-3802 office 

‘304-982-8056 fax 

Email: zitchie@hfirlaw.com 
‘rdonovant@ifdrlaw.com 


Attorneys for Defendant Fox News Network, 
LC 


Elbert Lin 
David Parker 

HUNTON ANDREWS KURTH LLP 
951 E. Byrd Street 
Richmond, VA 23219 

‘804-788-8200 office 

‘804-788-8218 fax 
lin@HuntonAK.com 
ddparker@HuntonAK.com 


Attorneys for Defendant Fox News Network, 
uc 


Brian A. Glasser 
BAILEY & GLASSER 
209 Capitol Street 
Charleston, WV 25301-1386 
304/345-655 

Fax: 304/342-1110 
Email: bglasser@bailevglasser.com 


Attornevs for Defendant Cable News 
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Silvia Ostrower 

HUNTON ANDREWS KURTH LLP 

200 Park Avenue 

‘2nd Floor 

New York, NY 10166 

212.309.1046 office 

212.309.1100 fax 

Email: sregan(@hunton.com 
sostrower@huntonAK.com 


Attorners for Defendant Fax News Network 
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Kevin T. Baine 
Stephen J. Fuzesi 

Gloria Maier 

WILLIAMS & CONNOLLY LLP 
‘725 Twelfth Street, N.W. 
Washington, DC 20005 

Telephone: (202) 434-5000 
Facsimile: (202) 434-3 
Kbaine@we-com 
sfuzesi@awe.com 
gmaier@we.com 


Attorners for Defendant Cable News 
Network, Inc., and WP Company LLC, da 
The Washington Post 


Jared M. Tully, Esq 

Elise N. MeQuain, Esq, 

‘Alex Zurbuch, Esq, 

FROST BROWN TODD LLC 

'500 Virginia Street Eas, Suite 1100 

Charleston, WV 25301 

304-245-0111 (phone) 

304-345-0115 (Lax) 

Email: jrllybilaw.com 
emequain(@/bilaw.com 
cacurbuch@aybulaw.com 


Attorneys for Defendant MSNBC Cable, LLC 
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Kevin T. Shook 
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FROST BROWN TODD. 
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614-559-7214 
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Attorneys for Defendant MSNBC Cable, LLC 


John J, Polak 
ATKINSON & POLAK 
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304/346-5100 
‘304/346-4678 (fax) 
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Ritholz Levy Fields, LLP 
131 South 11° Street 
‘Nashville, TN 37206 
Phone: (615) 250-3939 
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Attorney for Defendant News and Guts, LLC 
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1555 Eleventh Street, NW, 

Suite 1000 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF WEST VIRGINIA 


CHARLESTON DIVISION 


DON BLANKENSHIP, Case No.: 2:19-0v-00236 


[Hon John T. Copenhaver, Jr] 


FOX NEWS NETWORK, LLC, etal. 


Defendants. 


PLAINTIFF DON BLANKENSHIP’S 
RESPONSES TO FIRST SET OF REQUESTS FOR ADMISSION BY 


DEFENDANT 35" PAC 


Plaintiff Don Blankenship (“Plaintiff ot “Mr. Blankenship") hereby responds and objects 


to the First Set of Requests for Admission by Defendant 38% PAC (“Defendant” or "3Sth”) as 


follows: 


NERAL OBJECTION’ 


1. PlaintifPhereby generally objects to these interrogatories to the extent they request 


‘of seek information prot 


1ed from disclosure by the attorney-client privilege 


2. Plaintf hereby generally objects to these interrogatories to the extent they request 
‘or seek information protected from disclosure by the work product doctrine, 
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RESPONSES TO REQUESTS FOR ADMISSION 
REQUEST FOR ADMISSION NO. 1: 

‘Admit that on November 13, 2014 the United States filed criminal indictment against 
youalle 
RESPONSE TO REQUEST FOR ADMISSION NO. 1: 


Plaintiff adopts the General Objections by reference as if fully set Forth verbatim herein, 


ing criminal conspiracy to violate mine safety standards and SEC fraud charges. 


PlaintifPobjects to this request to the ext 


it requires the disclosure of attorney-client privileged 
‘or attomey work product information. Plaintiff further objets to this request on the grounds that 
it seeks information already within Defendant's possession, custody and control, Plaintiff further 


‘objects to this request on the grounds that itis vague and ambiguous. Subject to and without 


waiver ofthe foregoing objections, Plainif responds as follows 

Plaintiff DENIES this request as stated, Plaintiff ADMITS the following: A Grand Jury 
meeting in Charleston, West Virginia, returned four count Indictment against Me, Blankenship 
‘on November 13,2014, Count One charged Mr. Blankenship with conspiracy to willfully violate 
‘mandatory mine safety and health standards under the Mine Act, Count Two alleged a conspiracy 
to defraud the United States by impeding the Mine Health Safety Administration (MSHA) in the 
administration and enforcement of mine safety and health laws, while Counts Three and Four 
alleged securities law violations. On March 10,2015, the Charleston Grand Jury returned three 
‘count Superseding Indictment against Me. Blankenship. Counts One and Two of the original 
indieiment were merged into superseding Count One. The original Count Three became Count 
‘Two, and Count Four of the original indictment became Count Three in the superseding 
indieiment. See United States v. Blankenship, No. $:14-CR-00244, 2015 WL 3687864, at *1 
(SD.W. Va, June 12, 2015). 
REQUEST FOR ADMISSION Ni 

‘Admit that in 2015, you were found guilty of the erime of conspiring to willfully violate 


‘mine safety standards 
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RESPONSE TO REQUEST FOR ADMISSION NO. 2: 
Plaintiff adopts the General Obj 


sions by reference a if full set forth verbatim herein 
Subject to and without waiver of the foregoing objections, Plaintiff responds as fllows: 

PlaintiT ADMITS thot in 2015 he was adjudicated guilty of Conspiracy to Willully 
Violate Mine Health and Safety Standards—a misdemeanor violation of 30 U.S.C. § 820d) and 
IBUS.C§ 371 
REQUEST FOR ADMISSION NO. 3: 

‘Admit you were sentenced to serve one year in federal prison forthe crime of which you 
were convicted, tobe followed by 
RESPONSE TO REQUEST FOR ADMISSION NO. 3: 

Plaintiff adopts the General Obj 


year of supervised release, 


sions by reference a if fully set forth verbatim herein 
Subject to and without waiver of the foregoing objections, Plaintiff responds a fllows: 

Plant ADMITS that he was adjudicated guilty of Conspiracy to Willfully Violate Mine 
Health and Safety Standards—a misdemeanor violation of 30 USC § $20(d) and 18 US.C § 
4371 and committed o the custody of the United States Bureau of Prisons fora total teem of twelve 
(12) moms. 
REQUEST FOR ADMISSION NO. 4: 

Admit you were fined $250,000.00 for the erme of which you were convicted. 
RESPONSE TO REQUEST FOR ADMISSION NO. 4: 

Plaintiff adopts the General Objections by reference a i fully set forth verbatim herein 
Subject to and without waiver of the foregoing objections, Plaintiff responds a fllows: 

Plaintiff ADMITS that he was adjudicated guilty of Conspiracy to Willfully Violate Mine 
Health and Safety Standards—a misdemeanor violation of 30 USC, § $20(d) and 18 US.C § 


[371 and was fined the sum of $250,000. 
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REQUEST FOR ADMISSION NO. 5: 


Admit that Plaintiff was frequently referred to as “a felon” and that Plaintiff's convietion 


in the Criminal Teil was frequently refered to a8 “a felony” both before and after Defendant's 
Tweet 
RESPONSE TO REQUEST FOR ADMISSION NO. 5: 

Plaintiff adopts the General Objections by reference a i fully set forth verbatim herein 
Plant further objects to this request as impermissibly compound. Subject to and without waiver 
‘of the foregoing objections, Plint responds as follows: 


Plaintiff ADMITS that he was falsely referred to as a “felon” on multiple o 


before and afer Defendant's Tweet on April 10,2018, 
REQUEST FOR ADMISSION NO. 6: 

Admit that no conspiracy relating to Plaintiff existed between Defendant and any other 
person or en 
RESPONSE TO REQUEST FOR ADMISSION NO. 6: 


Plaintiff adopts the General Objections by reference as if fully set forth verbatim herein, 


Subject to and without waiver ofthe foregoing objections, Plaintifresponds as follows: 
DENY. 


REQUEST FOR ADMISSION NO. 7 
‘Admit that 


10 common plan for the commission of the tor of defamation” existed 
between the Defendant and any other person or entity, as stated in Paragraph 233 of the First 
Amended Complaint. 
RESPONSE TO REQUEST FOR ADMISSION NO. 7: 

Plantf adopts the General Objections by reference a i full set forth verbatim herein 
Subject to and without waiver of the foregoing objections, Plaintiff responds a fllows: 


DENY. 
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REQUEST FOR ADMISSION NO. &: 
‘Admit that Defendant was not engaged in a conspiracy to “disseminate and cause andlor 

encourage others to disseminate the false claim that Plaintiff was a “felon” of “convicted felon 

asalleged in Paragraph 234 of the First Amended Complaint 

RESPONSE TO REQUEST FOR ADMISSION NO. 


Plaintiff adopts the General Objections by reference as if fully set Forth verbatim herein, 


Subject to and without waiver of the foregoing objections, Plaintiff responds as fllows: 
DENY. 
REQUEST FOR ADMISSION NO. 9: 
Admit that Defendant did not know that Plant was a misdemeanant, rather than 2 felon 
‘or convicted felon, atthe time of Defendant's Tweet referenced in Paragraph 153 of the First 
Amended Complaint. 
RESPONSE TO REQUEST FOR ADMISSION NO. 9: 
Plantif adopts the General Objections by reference a i fully set forth verbatim herein 
Subject to and without waiver of the foregoing objections, Plaintiff responds as fllows: 
DENY. 
REQUEST FOR ADMISSION NO. 10: 


‘Admit that Defendant did not demonstrate actual malice in its making of the Twe 


referenced in Paragraph 153 of the Fest Amended Complaint 
RESPONSE TO REQUEST FOR ADMISSION NO. 10: 

PlantfT adopts the General Objections by reference as i fully set forth verbatim herein 
Subject to and without waiver of the foregoing objections, Plaintiff responds as fllows: 

DENY. 
REQUEST FOR ADMISSION NO. 11: 

Admit Plain? was not damaged by Defendant's Tweet in an amount that, “exceeds the 


jurisdictional ni 


mum of this Court," as alleged in Paragraph 237 of the First Amended 


5 
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Complaint 
RESPONSE TO REQUEST FOR ADMISSION NO. 11: 

PlantfT adopts the General Objections by reference as fully set forth verbatim herein 
Subject to and without waiver of the foregoing objections, Plaintiff responds as fllows: 

DENY. 
REQUEST FOR ADMISSION NO. 12: 

‘Admit the Tweet referenced in Paragraph 153 of the First Amended Complaint did not 
proximately cause Painifto lose any earings 
RESPONSE TO REQUEST FOR ADMISSION NO. 12: 

PlantfT adopts the General Objections by reference as full set forth verbatim herein 
Subject to and without waiver of the foregoing objections, Plaintiff responds a fllows: 

DENY. 
REQUEST FOR ADMISSION NO. 13: 

‘Admit the Tweet referenced in Paragraph 153 of the First Amended Complaint did not 
‘cause Plait any emotional distress 
RESPONSE TO REQUEST FOR ADMISSION NO. 13: 

Plaintiff adopts the General Objections by reference as i fully set forth verbatim herein 
Subject to and without waiver of the foregoing objections, Plaintiff responds as fllows: 

DENY. 
REQUEST FOR ADMISSION NO. 14: 

‘Admit the Tweet referenced in Paragraph 153 of the First Amended Complaint did not 
‘cause any harm to your reputation 
RESPONSE TO REQUEST FOR ADMISSION NO. 14: 

Plantf? adopts the General Obj 


tions hy reference as i fully set forth verbatim herein, 
Subject to and without waiver ofthe foregoing objections, Plaintiff responds as follows: 


DENY. 


4426 


USCAS ARgRaH: 339 Lifoo2dcbdtument d83% “ried 8724/21" Fake? BP92 PagelD #: 13675 


REQUEST FOR ADMISSION NO. 15: 

‘Admit that Defendant currently has forty-two (42) Twitter followers. 

RESPONSE TO REQUEST FOR ADMISSION NO. 15: 

Plaintiff adopts the General Objections by reference a i fully set forth verbatim herein 
Plantff- further objects to this request on the grounds that it seeks information already within 
Defendant's possession, custody and control. Plaintiff further objects wo this request on the 
‘rounds that itis vague and ambiguous. Subject to and without waiver of the foregoing 
objections, Plaintif responds as follows 

[As of February 18, 2021, Defendant had forty-two (42) Twitter followers. 

REQUEST FOR ADMISSION 

‘Admit thatthe “Conspiracy DOES” referenced in Paragraph 233 of the First Amended 

Complaint do not exist. 
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RESPONSE TO REQUEST FOR ADMISSION NO. 16: 


Plaintiff adopts the Gener 


Objections by ret 


ence as if fully set Forth verba 


Subject to and without waiver ofthe foregoing objections, Plaintiff responds as follows: 


DENY. 


Dated: 18th of March 2021 


Respectfully submitted, 


DON BLANKENSHIP 
By Counsel 


(Jeremy Gray, Esa, 
‘Jeremy Gray, Esq 

(CA State Bar No, 150075, pro hac vice) 
EARLY SULLIVAN WRIGHT 

GIZER & McRAE LLP 

6420 Wilshire Blvd., 17" Floor 

Los Angeles, CA 90048 

323.301.4660 

Jgray@earlysullivan.com 


{s/ Jeffrey S, Simpkins, Esq 
‘Jeffrey S. Simpkins, Esq. 
WYSE #9806 

SIMPKINS LAW 

102 E, 2nd Ave. 

Williamson, WV 25661 
304.235.2735 
simpkinslawoffice@ gmail.com 
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UNITED STATES DISTRICT COURT. 
SOUTHERN DISTRICT OF WEST VIRGINIA 


CHARLESTON DIVISION 


DON BLANKENSHIP, 
Pl 


FOX NEWS NETWORK, LLC, etal 


Defendants. 


‘Case No.:2:19-ev-00236 


[Hon. John T. Copenhaver, Jr, Senior Judge] 


(CERTIFICATE OF SERVI 


I hereby 


ICE, 


ertfy that on the 18th day of March 2021, the foregoing “Plaintiff Don 


Blankenship's Responses to First Set of Requests for Admission by Defendant 35 PACT 


‘was served upon counsel by *regular U.S, mail and electronic mail 


Zachary Michael Wallen, Esq 
CHALMERS & ADAMS 

Suite LL200-420 

‘301 South Hills Vilage Drive 
Pittsburgh, PA 15241 

‘Tel: (412) 200-0842 

Email: =wallen@epblawgroup.com 


Attorney for Defendant 35" Ine 


Alison B Schary 

Eric J. Feder 

DAVIS WRIGHT TREMAINE LLP 

1919 Pennsylvania Avenue, NW, Suite 800 

Washington, DC 20006 

New York, New York 10019 

Tel. (202) 973-4248 

Email: AlisonSehary@uwt.com 
EricFeder@dwt.com 


Attorneys for Defendant American 
Broadcasting Companies, LLC 


Kelli L, Sager (peo hae vice) 
DAVIS WRIGHT TREMAINE LLP 
1865 South Figueroa Street, Suite 2400 
Los Angeles, CA 90017 

Tel: (213) 633-6800 

Email: kelisagerGidwt.com 


Attorney for Defendant American 
Broadcasting Companies, LLC 


Sean P, McGinley, Esq, 
DIPIERO SIMMONS MCGINLEY & 
BASTRESS, PLLC 

P.O. Box 1631 

Charleston, WV 25326-1631 

Tel: (04) 342-013: 

Email: Sean MeGinley@dbulanfirm.com 


Attorney for Defendant American 
Broadcasting Companies, LLC 
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I. Zak Ritchie 

Ryan MeCune Donovan 

HISSAM FORMAN DONOVAN 

RITCHIE PLLC 

P.O. Box 3983 

Charleston, WV 25339 

{681-265-3802 office 

‘304-982-8056 fax 

Email: zitchie@hfirlaw.com 
‘rdonovant@ifdrlaw.com 


Attorneys for Defendant Fox News Network, 
LC 


Elbert Lin 
David Parker 

HUNTON ANDREWS KURTH LLP 
951 E. Byrd Street 
Richmond, VA 23219 

‘804-788-8200 office 

‘804-788-8218 fax 
lin@HuntonAK.com 
ddparker@HuntonAK.com 


Attorneys for Defendant Fox News Network, 
uc 


Brian A. Glasser 
BAILEY & GLASSER 
209 Capitol Street 
Charleston, WV 25301-1386 
304/345-655 

Fax: 304/342-1110 
Email: bglasser@bailevglasser.com 


Attornevs for Defendant Cable News 
Network, Ine 
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‘Shawn Patrick Regan 

Silvia Ostrower 

HUNTON ANDREWS KURTH LLP 

200 Park Avenue 

‘2nd Floor 

New York, NY 10166 

212.309.1046 office 

212.309.1100 fax 

Email: sregan(@hunton.com 
sostrower@huntonAK.com 


Attorners for Defendant Fax News Network 
uC 


Kevin T. Baine 
Stephen J. Fuzesi 

Gloria Maier 

WILLIAMS & CONNOLLY LLP 
‘725 Twelfth Street, N.W. 
Washington, DC 20005 

Telephone: (202) 434-5000 
Facsimile: (202) 434-3 
Kbaine@we-com 
sfuzesi@awe.com 
gmaier@we.com 


Attorners for Defendant Cable News 
Network, Inc., and WP Company LLC, da 
The Washington Post 


Jared M. Tully, Esq 

Elise N. MeQuain, Esq, 

‘Alex Zurbuch, Esq, 

FROST BROWN TODD LLC 

'500 Virginia Street Eas, Suite 1100 

Charleston, WV 25301 

304-245-0111 (phone) 

304-345-0115 (Lax) 

Email: jrllybilaw.com 
emequain(@/bilaw.com 
cacurbuch(aybulaw.com 


Attorneys for Defendant MSNBC Cable, LLC 
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Attorneys for Defendant MSNBC Cable, LLC 


John J, Polak 
ATKINSON & POLAK 
P.O. Box 549) 
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304/346-5100 
‘304/346-4678 (fax) 
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Attorneys for Defendants FiscalNote, Inc. and 
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enna L. Harris 
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Attorney for Defendant News and Guts, LLC 
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Suite 1000 
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sarah. gragert@w.com 
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Kelsey Trainor, Esq, 

‘Mediaite, LLC 
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Attorney for Defendants Mediaite, LLC and 
Tamar Auber 
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WV Bar No. 4075 
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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA 
CHARLESTON DIVISION 


DON BLANKENSHIP, CIVIL ACTION NO. 2:19-ev-00236 


Plaintiff, 
v (Hon. John T. Copenhaver, Je, 
District Judge) 
FOX NEWS NETWORK, LLC, etal, 
Defendants, 
[PROPOSED] ORDER GRANTING 35TH PAC'S 
MOTION FOR SUMMARY JUDGMENT. 
IT IS HEREBY ORDERED that 3Sth PAC’s Motion for Summary Judgment is 


GRANTED. 


Dated: 2021 


ion, John T, Copeahaver, Jr 
United States District Judge 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA 
‘AT CHARLESTON 
DON BLANKENSHIP, 
Plaintft, 
y Civil Action No. 2:19-ev-00236 


FOX NEWS NETWORK LLC, etal, 


Defendants 


MEMORANDUM OF LAW IN SUPPORT OF 
STH PAC TION FOR SUMMARY JUDGMENT, 


CHALMERS & ADAMS LLC 


Zachary M. Wallen 
WV ID #1594 
_wallen@chalmersadams.com 
‘301 South Hills Village Drive 
Suite LL200-420 

Pittsburgh, PA 15241 

Tel: (412) 200-0842 

Fax: (412) 235-5001 


Attomey for Defendant 
435th PAC 
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1 PRELIMINARY STATEMENT 


In this action, Mr. Blankenship has made outsized allegations against 3Sth PAC for which 
he offers no factual support. Accordingly, this Court should grant summary judgment to 35th PAC 


‘on all of Me. Blankenship's causes of action, 


Inand amongst numerous co-defendants, including multi-national media conglomerates and 


‘ational political party committees, 35th PAC, a federal political committee, was included in this 
litigation based on having made a singular Tweet referring to Plaintiff as a “felon.” From this one 


Tweet, Plainttt 


eeused 35th PAC of engaging of committing two separate trts—defamation and 
false light invasion of privacy-—as well as having allegedly engaged in a conspiracy against Me. 
[Blankenship to commit oth alleged offenses. 

Despite being granted wide-ranging discovery, Plsitif has not produced one scatilla of 
evidence to back up any of these claims. ta fact, despite the requited showing of actual malice in 
order t0 prove both of Plaintiff's defamation and false light claims, Plaintiff did not even bother 


deposing anyone connected with 35th PAC. Moreover, both of the named putative c 


sonspirators 
have been dismissed from this aetion, and Plaintiff has admitted that he cannot name anyone else 
alleged to have “conspited with” 35th PAC. 


As 


While it is tempting to dismiss Plintif’s aetion as merely that of an overreaching, 
‘vexatious litigant, it is important to realize what this action relly i an attempt to silence the 
constitutionally protected political speech of Plant's political opponents. Accordingly 38th PAC 
especfilly requests that this Court grant its motion for summary judgment. 
UL, STATEMENT OF FACTS 
Plaintiff Don Blankenship i the former President and CEO of Massey Energy Company, 
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‘which was the largest coal producer in West Virginia during Mr, Blankenship's tenure, Am, 
Compl. $1135 (ECF # 14), On April 5, 2010, there was an explosion at the Upper Big Branch Mine, 


which was owned and operated by Massey, causing the deaths of 29 miners. Id. 4136. Mr. 


Blankenship was subsequently charged with conspiracy to willfully violate federal mine safety 
laws and to defraud federal mine safety regulators, as well as two secutties-related offenses. 
United States v. Blankenship, 846 F.3d 663, 667 (4th Cit, 2017). 

Following a six-week tral, a jury convicled Me. Blankenship of conspiring to violate 
federal mine safety laws and acquitted him of the other charges. {d. The dstit court sentenced 
Blankenship to one year in federal prison and assessed a $250,000 fine, both of which were the 
‘maximum permitted by law. [d. Mr, Blankenship was released from federal prison ia the spring af 
2017. Am. Compl. $145, In January 2018, Mr, Blankenship announced that he would seek the 
Republican nomination to serve as a U.S. Senator fom West Virginia. The primary election was 


scheduled for May 8, 2018. 


Defendant 35th PAC was organized and formed as 3Sth, Ine.‘ an independent expenditure 
‘only politcal committee on March 23, 2017, when the committee filed Statement of Organization 
(FEC Form 1) withthe Federal Eletion Commission (“FEC”). 38th Ine, Statement of Organization 
(Gilead March 2, 2017) (vitae a 
-nps/doequery:ee gov/pl/257/20170323905 1882257/20170323908 1882257, pal). Charles Gantt 


was appointed as the Treasurer of the Committee on the FEC Form 1. fd, 35th Ine, later 


incorporated for liability purposes by filing Articles of Incorporation with the West Virginia 


"35th, Ine later changed its name to 35th PAC on November 8, 2019, when it filed an amended 
‘Statement of Organization (FEC Form 1) with the FEC. See Notice of Name Change (ECF # 399) 
‘When referring to 35th PAC herein, we have typically used its current name, 35th PAC. There are, 
however, also references to the committee's name at the time of the events giving rise to the 
lawsuit, 35th, Ine 
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Secretary of State's Office on March 31, 2017 

535th PAC was formed forthe purpose of creating independent expenditure communications 
and messaging i support of 35th PAC’s preferred candidate for US. Senate from West Virginia in 
the 2018 General Election, Attorney General Patrick Morsisey. Exhibit 2 (Affidavit of David James 
Ecker) $3 


In late 2017, 35th PAC engaged DJ. Eckert, ak/a David James Eekert, through his 


company DJE Consulting, LLC, to provide strategic consulting services, 


PAC's Exei 


tive Director. ld, at 2. As Executive Director, Mr. Eckert was responsible forthe 
day-to-day operations of 35th PAC, including operating 35th PAC's social media accounts, 
including its Twitter account (@3StHPAC). fd. at 5. 

35th PAC facused its messaging efforts on educating the public about the records of 


Automey General Morrisey, his principal opponent in the Primary Election, then-Congressman 


yan Jen 


and to a lesser extent, the Plaintiff. 1d. at 7. 

(On April 10, 2018, in response to a Tweet made by Mr. Blankenship, 3Sth PAC authored a 
Tweet that said “You are a convicted felon hurting West Virginia families. That's why 
@reulDonald Trump administration won't’ ~—help you. #uvvsen 


-ps:/www swvgazettemail,com news trump-doj-urges-court-to-not-hear-blankenshi 


appeal/article_ ee34035e-S68a-SOSI-a2b8-al 4al865%a5 html." Jd. at 11. The reference to Mr 


Blankenship as “a convicted felon” was hased on Mr. Blankenship's 2015 conviction for his role in 


‘35th PAC'S Tweet linked to a 2017 article published by co-Defendant Charleston Gazette-Mail 
concerning the Plaintiff. Ken Ward, Je. “Trump DOS Urges Court to Not Hear Blankenship 
Appeal,” CHARLESTON.» GAZETTE-MANL, Aug. 25,2017, available 
Ips:/www sw gazettemail,com news trump-doj-urges-court-to-not-hear-blankenship- 
appealiarticle_ ee34035e-S68a-SO8/-a2b8-al 4al865%a5 hum 

3 
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the 2010 Upper Big Branch Mine Disaster. 1, t 13 

‘Me. Blankenship filed this lawsuit in Mingo County Circuit Court on March 14, 2019, and 
‘one of the defendants subsequently removed the case to federal court. Me. Blankeaship alleged four 
separate causes of action as to 35th PAC: 1) that 35th PAC committed the tort of defamation 
through its April 10, 2018 Tweet (Am. Compl. 153); 2) that “Defendants NRSC, 35th PAC, and 
Kevin MeLaughlin, long with DOES 26-50 (the “Conspiracy Does,” and together with NRSC, 
35th PAC, and MeLaughlin, the “Conspiracy Defendants"), and each of them, shared in a common 
plan forthe commission of the tort of defamation ..." Am, Compl. 233-234, 3) that 35th PAC 
“published matter which placed Mr. Blankenship in a false light before the public, as set forth 
above, namely that Mr. Blankenship was a felon .. thereby committing the tort of false ight 
invasion of privacy, Am, Compl. $ 239; and 4) 38th PAC, along with dismissed co-defendants 
Kevin MeLaughlin and the NRSC, engaged in a conspiracy to commit false light invasion of 
privacy. Am. Compl. 49) 246-289. 

‘35th PAC filed its Answer on September 5, 2019, wherein it denied that it committed any 
of the offenses alleged by Mr. Blankenship and pled a series of affirmative defenses. Answer of 
35th PAC (ECF # 304) 


During discovery, Plaintiff served 35th PAC with 73 requests for production of documents 


and 30 i 


errogatories, ECF # 442 and # S77. Plaintif did not depose, oF seek to depose, any 
individual connected with 35th PAC. 
IIL STANDARD OF REVIEW 
Summary Judgment pursuant 10 Rule 56 of the Federal Rules of Civil Procedure is 


appropriate “ifthe pleadings, the discovery and disclosure materials on file, and any affidavits 
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show that there is a0 genuine issue as to any material fact and that the movant is entitled 1 
judgrent as a mater of la." FRCP. 56(). 

‘Where the court, having examined the pleadings, affidavits, interrogatories, answer and 
<lepositons, finds that no genuine issues of material fact are presented, disposition on motion for 
summary judgment is appropriate. Bowen w. Union Concrete Pipe Co., 299 F. Supp. 1109, 1110 
(SD.W.Va. 1969) 


‘Summary judgment is appropriate only when, viewing the facts and the inferences 
to be drawn therefrom in the light most favorable to the non-moving party, there is 
‘no genuine issue of material fact and the moving party is entitled to judgment as a 
‘matter of law. A fact is deemed “material” if proof of its existence or non-existence 
‘would affeet the disposition of the case under applicable law. The entry of summary 
judgment is, upon motion, mandated against a party who fails to make a showing 
sufficient to establish the existence of an essential element of its case on which it 
‘will bear the burden of proof at tra 


Faulloner x. Carowinds Amusement Park, 867 FSupp. 419, 422 (S.D.W.Va, 1994) (internal 
citations omitted), 

A party is entitled to summary judgment if “the record as @ whole could not lead a 
rational trier of fact to find forthe non-movant." Williams v. Grifin, 952 F.2d 820, $23 (4th 
Cir.1991). “At bottom, the district court must determine whether the party opposing the motion 
for summary judgment has presented genuinely disputed facts which remain to be tried. If not, 
the district court may resolve the legal questions between the partes s a matter of law and enter 
judgment accordingly." Thompson Everet, Ine. x. National Cable Adver, $7 F.3d 1317, 1323 


(4th Cir. 1995), 


USCAS Apesile 2215) 88.00236° BBcument BS" Pree OB/2421 "Page So? Pagel 4: 13690 


IV. _ DISCUSSION 


AB 


Sth PAC is Entitled to Summary Judgment on the Fest Cause of Action (Defamation) 
In the Fitst Cause of Action, Plaintiff alleges that 35th PAC committed the tort of 
defamation, Am, Compl. § 183. As there is no evidence suggesting that 35th PACs statement 
amet the required legal elements of defamation, 35th PAC is entitled to summary judgment as to 
this Cause of Action 
‘As this Court has described previously in this case, “[dJefamation is “[a} false writen of 
‘oral statement that damages another's reputation." Memorandum Opinion and Order, 331/20 
(ECE # 398) at p. 16 (quoting Priv. Republican Nat, Comm., $57 S.E.2d 853, 861 9.12 (W. Va 
2001) (gtoting Black's Law Dictionary 427 (Tth ed. 1999). “West Virginia law identifies three 
types of plaints in defamation cases: (1) public officials and candidates for publie office, 
public figures, and (3) private individuals. 1. (citing Sy. Pt, 10, Hinerman v. Daily Gazete Co., 
423 S.E.2d 560, 568 (W. Va, 1992). 


‘This Court held that “the plainti¥ in this ease qualifies a8 a 


wdidate for public office, and 
‘may also qualify asa public figure in West Virginia based on his ‘prominence or notoriety." ld 
at p17 (internal citations omitted) 


“Public of 


Is oF candidates for public office must prove three elements by clear and 
‘convincing evidence in order to recover in a defamation action: 


(1) there was the publication of @ defamatory statement of fact or a statement in 
the form of an opinion that implied the allegation of undisclosed defamatory facts 
as the basis forthe opinion; 2) the stated or implied facts were false; and, (3) the 
person who ultered the defamatory statement either knew the statement was false 
‘or knew that he was publishing the statement in eekless disregard of whether the 
statement was false, 


‘(quoting Syl. PL. 1, Hinerman, 423 $.E.20 at $63 (emphasis omitted). “Public 


Figures must 
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also prove actual malive.” Id (citing Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 244 (1986); 


Syl. PL 11, Prit, $57 S-E.2d at 855), 


Me. Blankenship's defamation claim against 35th PAC is based on the singular April 10, 
2018 Tweet “You are a convicted felon hurting West Virginia families. Tha’s why 
(@realDonald Teurnp administration won't help you..." Am. Compl. 153 

(Me. Blankenship further alleges, without substantiation, that “[at the time this tweet was 
issued, the authors (and likely the PAC'S top donors as well) knew that it was false, but 
nonetheless proceeded to publish because oftheir malice toward Mr, Blankenship.” I. Despite a 
lengthy discovery process, Mr, Blankenship has not satisfied by elear and convincing evidence 
the requiced legal elements of defamation, samely that 35th PAC “published] ... a defamatory 


Statement of fact or a statement in the form of an opinion that implied the allegation of 


undisclosed defamatory facts asthe basis for the opinion; (2) the stated or implied facts were 
false"; and, (3) the person who uttered the defamatory statement either know the statement was 
false or knew that he was publishing the statement in reckless disregard of whether the statement 
was false.” Memorandum Opinion and Orde, 3/31/20 (ECF #398) at p17. 

Plaintifhas not shown tht 35th PAC acted with actual malice i this action. “To prevail 
in a defamation claim, plaints who are... candidates for publi office, or public figures must 
prove by clear and convincing evidence thatthe defendant made the defamatory statement with 


“actual malic 


that i, ‘with knowledge that it was false oF with reckless disregard of whether 


Ti its Answer, 35h PAC also previously raised the affirmative defense that its Tweet was 
substantially true given Mr. Blankenship's criminal record. See Answer of 35th PAC at pp. S1- 

(ECF # 304). While 35th PAC wishes to preserve this issue for appeal, given that this Court 
has previously rejected this argument in its March 31, 2020 Memorandum and Order, when the 
dofense was raised by other co-defendants, coupled with the complete absence of any evidence 
that 35th PAC acted with actual malice, 35th PAC focuses its argument herein on the 
requirement that Me. Blankenship prove actual malice for both the defamation and false light 
invasion of privacy causes of action, 
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it was false or not." Id. at p. 23 (citing New York Times Co. v. Sullivan, 376 USS. 254, 280 


(1964), “Establishing actual malice is no easy task, because the defamation plaintiff bears the 


burden of proof by clear and convincing evidence.” Carr v. Forbes, Inc. 259 F.3d 273, 282 (4th 


Cir. 2001). 


ciual malice isa subjective standard. The Supreme Court of Appeals of West Virginia 
has also recognized that: The greatest obstacle that public official libel plaintiff must overcome 
{s the First Amendment requirement thatthe publisher ofa libel against a public official have a 
subjective appreciation a the time of publication that either (1) the defamatory statement is false 
‘or (2) the defamatory statement is being published in reckless disregard of whether it is false.” 
Memorandum Opinion and Order, 3/31/20 (ECF # 398) at p. 22 (emphasis in origina) (internal 
citations omitted), 


Here, Mr, Bla 


cenship las not produced any evidence that 35th PACs Tweet was made 
“with knowledge that it was false or with reckless disregard of whether it yas flse or not." New 
York Times Co. v. Sullivan, 376 U.S. 254, 280 (1964). As such the First Cause of Action fails for 


failure to prove that 35th PAC acted with actual malice“ 


‘The evidentiary record is unequivocal that 35th PAC did not have “knowledge that [the 
“Tweet) was false oF with reckless disegard of whether it was false oF not.” Jd. Ina sworn 
affidavit, 35th PACS former Executive Director, DJ. Eckert, averted that “ihe reference 10 Me. 
Blankenship as a ‘felon’ was based on what we believed to have heen Mr, Blankenship's 
criminal status following Me. Blankenship's coovietion in federal cout, and was based on our 


team's research into Mr. Blankenship's biography and his eriminal conviction, This Tweet and 


the link to the Charleston Gazette-Mail article was an attempt to accurately highlight Mr. 


* Likewise, Mr. Blankenship’s fase light invasion of privacy claim also fils due to Plainif’s 
failure to show that 35th PAC acted with actual malice. See Section IV.C infu 
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Blankenship’s legal status based on how we understood it as of April 10,2018, as it pertained to 
Me. Blankenship's qualifications to serve as US. Senator from West Virginia” Exhibit 2 
(Alidavit of David James Beker) at 13. 

“Moreover, Mr. Eckert averted that he “had no knowledge that Mr, Blankenship's eriminal 
conviction may not have classified Mr. Blankenship as felon’ foe purposes of how that tem is 
defined under federal and West Virginia law" and that 35th PAC did not “knowingly incorrectly 
refer to Mr. Blankenship asa felon." fd. at $914, 16 

(Me. Blankenship has not produced any evidence that refutes the sworn affidavit of Mr, 
Eckert that 35th PAC believed its Tweet “accurately highlight{ed] Me. Blankenship's legal status 
‘based on how we understood it as of April 10, 2018. Jd. at 13. Me, Blankenship did not 
‘depose or seek to depose anyone connected with 35th PAC in order to ascertain whether the 
“Tweet was made “with knowledge that it was false or with reckless disregard of whether it was 
false or not.” New York Times Co.,376 US, at 280, 

‘When questioned on this point in 35th PACs interrogatories, Plaintiff could only offer 
wild speculation rather than evidence of 35th PAC acted with actual malice, Fist, Plaintiff 
suggested that “[aluyone who consulted the feely-available public records of Mr, Blankenship's 
‘wal and conviction (including previous accurate reports of Mr. Blankenship's acquitals by the 
Defendant media organizations themselves), would know that Me. Blankenship was acquited af 
all felony charges that Mr, Blankenship was convicted only of a misdemeanor .. "Exhibit § 
(Phaintits Responses to Fitst Set of Interrogataries by Defendant 351 PAC, Response to 
Interrogatory No. 7). 

Here, while 35th PAC Executive Director DJ. Eckert “was aware of Don Blankenship’s 


criminal conviction and subsequent incarceration in connection with the Upper Big Branch Mine 
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disaster" he is “nota lawyer and... did not review the court pleadings in connection with Mr. 
Blankenship's criminal ease, but rather relied on “news articles describing Don Blankenship as 
having been a felon as a result of his criminal conviction.” Exhibit 2 (Affidavit of David James 
Eckert) at $4 8-10. AS this Court noted “[1Jhe plainlfT has named 105 individual and 
organizational defendants across the United States, including media organizations, political 
organizations, news anchors, writers, bloggers and individuals involved in politics” who 
published similar statements, so the ida that 35th PAC was not exposed to a bevy of information 


fom reputable sources referring to Mr. Blankenship as a “felon” ru 


contrary to the very nature 


of this lawsuit, Memorandum Opinion and Order, 3/31/20 (ECF # 398) at p. 1.9 Furthermore, 
‘Mr. Blankenship freely admits that he was “referred to as a “felon” on multiple occasions both 


before a 


after Defendant's Tweet on April 10, 2018." Exhibit 6 (Don Blankenship Responses 
to Requests for Admission by Defendant 35th PAC at Response to Request for Admission No. 
5). 

In addition, Plaintiff cites to his self-published booklet as evidence of 35th PAC having 
acted with actual malice, a booklet for which he offers no evidence that anyone connected with 
35th PAC possessed, let alone read. Exhibit 5 (Plaintif's Responses to First Set of 


Interrogator 


by Defendant 35th PAC, Response to Interrgatory No. 7). 
‘Next, Plaintiff notes that he “distributed thousands of emails to hundreds of news media 


‘organizations prior tothe 2018 West Virginia primary election, He also tweeted that he was only 


convicted of a misdemeanor.” Jd. Plaintiff offers no evidence that 35th PAC received such an 


SM. Blankenship has also filed similar defamation actions inthis Court and other Courts across 
the country. See, eg. Blankenship v. MeLaughlin, Case No. 1:20-cv-00429 (ED. Va): 
Blankenship v. Boston Globe Media Partners, Case No, 2:19-cv-00S89 (S.D.W. Va): 
Blankenship v. Trump, Case No. 2:19-cy-00549 (S.D.W. Va..); Blankenship v. NBC Universal, 
LLC, Case No, 2:20-ev-00278) (S.D.W. Va). 
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email or that it was aware of, and had read, Plait’ alleged Tweet, fd 
Finally, Plaintiff cites to Mr. Blankenship’s reference as to his misdemeanor convietion on 
the “the nationally-televised primary debate on Fox News on May 1, 2018. ..", a debate that 


‘occurred 21 days after 35th PAC's Tweet. 1d 


Accordingly, given Mr, Eckert’s sworn affidavit denying any knowledge thatthe Tweet 
may have been false, establishing a good faith basis for believing thatthe Tweet was truthful, 
and the absence of any evidence to the canary, Mr. Blankenship’s defamation claim summarily 
fails, Assueh, 3Sth PAC is entitled to summary judgment on the First Cause of Action, 


B, 35th PAC is Entitled to Summary Judgment on the Second Cause of Action (Conspiracy 
to Commit Defamation) 


As this Court has previously held in this matter, “a civil conspiracy is a combination of 


two or more persons by concerted action to accomplish an unlawful purpose or to accomplish 
some purpose, not in itself unlawful, by unlawful means.” Memorandum Opinion and Order, 
3/31/20 (ECF # 398) at p. 29 (citing Syl Pt. 8, Dunn v. Rockwell, 689 S.E.2d 285, 259 (W. Va. 
2009), 

“The cause of action is not ereated by the conspiracy itself but by the weongful acts done 
by the defendants to injure the plaintiff.” Zd.“A civil conspiracy is nota per se, stand-alone cause 
of action; it is instead a legal doctrine under which liability for a tort may be imposed on people 
‘who did not actually commit a tort themselves but who shared @ common plan for its commission 


‘with the actual perpetrator(s).” Id. (citing Syl. PL. 9, Dunn, 689 S.E.2d at 259), 


{vil conspiracy must therefore be based on an underlying tortor wrong." Jd at 29-30 
(citing O'Dell v. Stegall, 703 S.F.2d 561, 596 (W. Va. 2010)). “As such, courts in West Virginia 
dismiss civil conspiracy claims they are not supported by an underlying tort.” Sheehan ». Saou, 


650 F. App'x 143, 153 (4th Cir. 2016), 
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“In order for a civil conspiracy to be actionable, the plaintiff’ must prove that the 
defendants have committed ‘some wrongful actor have committed a lawful actin an unlawful 
‘manner to the injury ofthe plaitff.°" Memorandum Opinion and Order, 3/31/20 (ECF # 398) at 
1.30 (quoting Dunn, 689 S.E.24 at 268-69). 


“In order to suc claim, Plaintiff would need to establish that 


sed on his civil conspira 


to oF more persons agreed by concerted action to accomplish an unlawful purpose ora lawful 
purpose for unlawful means, Moreover, Plaintiff would need to point to evidence sufficient 10 
create & genuine issue of material fact that “the person who did not actually commit the toet 
shared a common plan for its commission with the actual perpetrators."" Hanson v. First Nat'l 
Bank, No. 5:10-cv-00906, 2012 US, Dist. LEXIS 102227, at #41 (S.D.W. Va Apr. 23, 2012) 


(onoring Dunn, 689 S.E.24, a8 68) 

Here there is simply no evidence of an underlying tortor ny conspiracy involving 35th 
PAC. First, as discussed throughout this bret, and incorporated herein, 35th PAC did not commit 
any torts against Mr. Blankenship-—neither defamation nor fase light invasion of privacy. 

Furthermore, Mr, Blankenship has not produced any’ evidence that 38th PAC engaged in a 
conspiracy with another party. Fitst, the two named putative co-conspirators, Kevin MeLaughlin 
and the NRSC, have previously heea dismissed ftom this action and a related action in the 
Eastem District of Vieginia. See Order Dismissing NRSC (ECE # 694; Exhibit 3 (Dismissal 
(ED. Va). Moreover, prior to these dismissals, Magistrate Judge Aboulhosn, in reviewing 
[NRSC’s internal documents, was “unable to find any indication of defamation or participation in 
the alleged conspiracy or campaign to defame Plaintiff” Order (9/4/20, ECF ¥ $62) a 7. 

Indeed, Plaintiff has not produced any evidence that anyone connected with 35th PAC 


‘even interacted with Mr, MeLaughlia or anyone from the NRSC during the events giving rise 10 


2 
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this lawsuit, let alone conspired with them, See, e.g, Exhibit 4 (35th PAC Response to Plaintif 


Interrogatories, Response to Interrogatory Nos. 14, 20) ("35th PAC has no records of, or any 


direct knowledge of aay communications regarding PlaintfY between itself and the NRSC." 


“35th PAC has no records of, or any direct knowledge of any communications regarding Plaintiff 


between itself, or any ofits representatives, and Kevin MeLaughlin.”) 


When 35th PAC questioned Plaintiff on the identity of the unknown co-conspirators, 
Plaintiff stated that “[alt present, Plaintiff is unaware of the identities of “DOES 26-50" 
referenced in the Fisst Amended Complaint." Exhibit $ (Don Blankenship Response 10 
Inteeragatories, Response to Interrogatory No, 19). This is despite Me. Blankenship having 
burdened 35th PAC with interogatories and requests for production of documents related to its 
alleged interactions with countless individuals and groups in a seattershot attempt to produce 
some evidence of a conspiracy. See ECF #442 and $57 (whereby Plaintiff served 38th PAC with 
73 combined requests for production of documents snd 30 interrogatories). 

Contrastingly, by sworn affidavits, both Charles Gantt, 35th PAC'S Treasurer, and DJ. 
Eckert, 35th PAC's former Executive Director, aver that they did not “engage in a conspiracy 
with the NRSC, Kevin Metaughlin, or any other person or organization 10 defame Don 
Blankenship” and that they were not aware of any’“other person connected with 35th Ine, {who} 
engaged in any Sort of conspiracy with the NRSC, Kevin McLaughlin, of any other person o 
organization t9 define Don Blankenship...” Exhibit 1 (Affidavit of Charles Gantt) at § 5-6; 


Exhibit 2 (Affidavit of David James Eckert) at $9 18-19. 


‘As PlaintifT has not produced any evidence that 35th PAC engaged an underlying tortor in 
‘conspiracy to defame the Plaintiff, and 35th PAC has produced sworn affidavits from multiple 


representatives denying such a conspiracy, 35th PAC is entitled to summary judgment on the 


B 
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conspiracy to commit defamation allegations in Plaintiff's Second Cause of Action, 


. 35th PAC is Entitled to Summary Judgment on the Third Cause of Action (False Light, 
Invasion of Privacy) 


In the Third Cause of Action in the Fest Amended Complaint, Me. Blankenship alleges 
that 35th PAC committed the trt of flse light invasion of privacy by making the subject Tweet. 
‘Amn, Compl. § 238. 

Previously inthis action, this Court has held that: 


In a false light invasion of privacy claim, the plaintiff must prove that: (1) the 
dofendant gave publicity to a matter concerning the plaintiff that places the 
plaintif before the public in a false light, (2) the publicity was widespread, (3) the 
‘matter of the publicity was false, (4) the false light in which the plaintiff was 
placed would be ‘highly offensive to a reasonable person,” and (5) the defendant 
“had knowledge of or acted in reckless disregard as to the falsity of the publicized 
‘matter and the false light in which the [plaintiff” would be placed” (.e., actual 
malice). 


‘Memorandum Opinion and Order, 3/31/20 (ECF # 398) at pp. 27-28 (internal eitat 


omitted). 
“False light invasion of privacy claims are similar to defamation claims in that both require the 
publication of false material regarding the plain lat p. 28, “West Virginia courts therefore 
treat false light privacy claims in essentially the samme manner as they’ treat defamation elit, fd 


oternal citations omitted) 


Just as Mr, Blankenship’s defamation claim fils fr failure to prove actual mali 
part of 35th PAC, so too does Me. lankenship's false light invasion of privacy claim 
[As discussed in greater length above and incorporated herein, the evidentiary record is 
‘unequivocal that 35th PAC did not have “knowledge that (the Tweet] was false or [acted] with 
reckless disregard of whether it was false oF not.” New York Times Co., 376 US. at 280. In 
wor affidavit, 35th PAC"S former Executive Director, DJ. Eckert, averred that “the reference 


10 Mr. Blankenship as a “felon” was based on what we believed to have been Mr, Blankenship’s 


4 
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criminal status following Me. Blankenship's conviction in federal cout, and was based on our 
team's research ioto Me. Blankenship's biography and bis criminal conviction. Tis Tweet and 
the link to the Charleston Gazette-Mail article was an attempt to accurately highlight Me 
Blankenship’s legal status based on how we understood it as of April 10,2018, as it pertained to 
Me. Blankenship’s qualifications to serve as US. Senator from West Virginia.” Exhibit 2 


(Affidavit of David James Eckert) a $13. Mr, Blankenship can point to no factual evidence to 


the contrary —only abject conjecture. A such, 35th PAC is entitled to summary judgment on the 
‘Third Cause of Action, Mr. Blankenship’s false light invasion of privacy claims. 


D. 35th PAC is Entitled to Summary Judgment on the Fourth Cause of Action 
(Conspiracy to Commit False Light Invasion of Privacy) 


Plaintiff's allegations that 35th PAC engaged in a conspiracy to commit false light 


invasion of privacy fail for the same reasons that is si 


ilar conspiracy to commit defamation 
claims also fails, See Seetion A.2 supra, incorporated fully herein 

“tn order for civil conspiracy to he actionable, the plaintiff’ must prove that the 
defendants have committed ‘some wrongful actor have committed lawful actin an unlawful 
‘manner to the injury ofthe plaintiff" Memorandum Opinion and Order, 3/31/20 (ECF # 398) at 
1.30 (quoting Dunn, 689 S.E.24 at 268-69). 

“In order to succeed on his civil conspiracy claim, Plaintiff would need to establish that 
‘wo or more persons agreed by concerted action to accomplish an unlawful purpose ora lawful 
purpose for unlawful means. Moreover, Plaintiff would need to point to evidence sufficient to 
create & genuine issue of material fact that “the person who did not actually commit the toet 
shared « common plan for its commission with the actual perpetators."" Hanson v. First Nat'l 


Bank, No. $:10-ev-00906, 2012 US. Dist. LEXIS 102227, at #41 (S.D.W. Va. Apr. 23, 2012) 


(quoting Dunn, 689 S.E.24. at 68) 
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Just asin Plain’ other baseless conspiracy allegations Plaintif alleges that 38th PAC 
engaged in a conspiracy with the NRSC, Kevin McLaughlin, and unknown persons to commit 
false light invasion of privacy. Am. Compl $9 246-249, 

‘As diseussed in greater detail above, Plintif has not produced any evidence that anyone 


connected with 35th PAC even 


eructed with Mr. McLaughlin or anyone from the NRSC 


uring the pendency of the events giving rise to this lawsuit, et alone conspired with them, 


‘And while 35th PAC questioned Plaintiff on the identity of the unknown co-conspirators, 


Plaintiff stated that “fat present, Plaintiff is unaware of the identities of “DOES 26-50 
referenced in the First Amended Complaot." Exhibit $ (Don Blankenship Response 10 
Interragatories t Page 15, Response to Interrogatory No, 19). This is despite Me. Blankenship 
having queried 35th PAC on its interactions with countless individuals and groups in a 
scaltersho attempt to produce some evidence ofa conspiracy. 

Contrastingly, by sworn affidavits, both Charles Gantt, 35th PAC'S Treasurer, and DJ. 
Ecker, 35th PAC's former Executive Director, aver that they did not “engage in a conspiracy 


with the NRSC, Kevin MeLaughlin, or any other person or organization to defame De 


Blankenship or engage in flse light invasion of privacy" and that they were not aware of any 
“other person connected with 3Sth Ine, [who] engaged in any sort of conspiracy with the NRSC, 
Kevin MeLaughlin, or any other person or organization to defame Don Blankenship oF engage 
false light invasion of privacy.” Exhibit 1 (Affidavit of Charles Gant) at $4 56; Exhibit 2 
(Alfidavit of David James Beker) at 418-19. 

As Plaintiff as not produced any evidence that 35th PAC engaged in a conspiracy to 
commit false light invasion of privacy against Mr, Blankenship, and 3th PAC has produced 
wor affidavits from multiple representatives denying such a conspiracy, 3Sth PAC is entitled to 


6 
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summary judgment on the conspiracy on the Fourth Cause of Action, Plaintif’s conspiracy to 


‘commit false light invasion of privacy allegations 
Vv. CONCLUSION 


WHEREFORE, 35th PAC respectfully requests that the Court grant its motion for 


summary judgment in favor of 35th PAC. 


Respectfully submitted this 24th day of May, 2021 


is! Zachary M. Wallen 
Zachary M. Wallen, Esquire 
WV ID#II594 

Chalmers & Adams LLC 
zwallen@chalmersadams.com 
[301 South Hills Vilage Drive 
Suite LL200-420 

Pittsburgh, PA 15241 

‘Tel. (412) 200-0842 

Fax: ($12) 235-5001 


Attorney for Defendant 
35th PAC 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA 
AT CHARLESTON 
DON BLANKENSHIP, 
Plainttt, 
y Civil Action No. 2:19-ev-00236 


FOX NEWS NETWORK, LLC, 
etal, 


Defendants 


CERTIFICATE OF SERVICE, 


1, Zachary M. Wallen, 


certify that on May 24, 2021, a true and correct copy of the 
foregoing was served via CM/ECF on all counsel of record in this action registered to receive 


CMIECF notiti 


ion, 


/ Zachary M. Wal 
Zachary M- Wallen, Esquire 
WV ID #11594 

(Chalmers & Adams LLC 
_avallen@chalmersadams.com 
[301 South Hills Village Drive 
Suite LL200-420 

Pittsburgh, PA 15241 

‘Tel. (412) 200-0842 

Fax: (412) 235-5001 


Attorney for Defendant 
51h PAC 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF WEST VIRGINIA, 
CHARLESTON DIVISION 
DON BLANKENSHIP, 
Phaintth, 
¥ Civil Action No. 2:19-<v-00236 


FOX NEWS NETWORK, LLC, etl. 
Defendants. 


PLAINTIFF'S RESPONSE TO MOTION 


Plaintiff Don Blankenship responds as follows to the Motion for Summary Judement of 
Defendant 35% PAC. 

1. The publication at issue in this ease constitutes defamation per se. 

2, General damages from the defamation per se are presumed. 

3. The supporting affidavit and surrounding circumstances provide sufficent evidence 
From which a rational jury could find constitutional malice and the intent to injure the Defendant 
Mr. Blankenship. 

WHEREFORE, Defendant 35* PAC"s Motion for Summary Judgment should be 
denied. 

Exhibit | is attached. A supporting memorandum is being submitted. 


‘James M. Cagle (WV Bar No. 580) 
1200 Boulevard Tower 

1018 Kanawha Boulevard, East 
Charleston, West Virginia 25301 
Email: 

Phone: (304) 342-3174 

Fax: (304) 342-0448 

‘Counsel for Plaintiff Don Blankenship 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF WEST VIRGINIA 
‘CHARLESTON DIVISION 
DON BLANKENSHIP, 
Plaintiff, 


% Civil Action Noy: 2: 


FOX NEWS NETWORK, LLC, eta, 
Defendants. 
(CERTIFICATE OF SERVICE 
The undersigned, counsel forthe Plaintiff Don Blankenship, does hereby cet that a 
true and comect copy ofthe Plainf"'s Response to Motion for Summary Juigment of 35% PAC 
was served via clectroniefifing wo all CM/ECF participants on thon this the 7 day of June, 


2001 


fs 
James M. Cagle (WV Bar No, 580) 
1200 Boulevard Tower 

1018 Kanawha Boulevard, East 
Charleston, West Virginia 25301 
Email: 

Phone: (30s) 342-3174 

Fax: (304) 342-0448 

‘Counsel for Plaintiff Don Blankenship 
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Pro-Morrisey super PAC recelved contribution from 
Indicted Giuliani associates 


Clabes son, 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF WEST VIRGINIA, 
(CHARLESTON DIVISION 
DON BLANKENSHIP, 


Plaintitt, 


v. Civil Action No: 2:19-cv-00236 
Hon, John T. Copenhaver, J, District Court 


OX NEWS NETWORK, LLG, etal. 


Defendants. 


PLAINTIFF'S MEMORANDUM IN OPPOSITION TO 
35™ PAC'S MOTION FOR SUMMARY JUDGMENT 


‘Submitted by: 

ames M. Cagle (WV Bar No. 580) 
1200 Boulevard Tower 

1018 Kanawia Boulevard, East 
Charleston, West Virginia 25301 
Email: 

Phone: (304) 342-3174 

Fas (304) 342-0488, 

(Counsel for Plaintiff Don Blankenship 
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Statement of Facts 
Plaintiff Donald Blankenship was the Chajeman and CFO of Massey Lnery Company a 
‘he lime when Massey was dod on che New Vork Stock Fchange. Maney was one of) 


Amuariea’s largest and mox succcssful minera! extectors. A Massey subsidiary Performance 


Caal Cnnpany expenenceil a deadly explosion in April oF 2016 at the Upper Rig Broach (ULB) 


‘mine in Southurn West Virginia, 29 Coal miners los their lives in tha tragic event 


In the Hate fall of 2015 Me. Blankensiip stood tial inthe sare District Cou for charges 


hot related fo the canse of that cesrihle explosion as maay have wrongtblly believed, the wri 


‘was for aeusitions oF seuiies law violations and a coun: of ceaspicwy to violme mandatary 


fadoral mine safes and healt suundurdy at UTD anal conspiracy ts defi the federal 
[goverimocs, Southem istic} of West Virgia’s case na. S:14-cr.00284, The veidiet retwened el 


the consi if a 36 ay trial 08 aot woilly oF any of the three Felonies churged, but guilty on a 


sis misdentennor chinge.! Mr, Mlzakership lost his appeal, sowed his sentence and paid his 
fine. 

2018 Me. Mlaakonship was a candidote forthe U.S. Senate. Me ron as 8 Repthlican in 
the May, 2018 West Virginia prictary. His candidacy was widely publicized, After losing inthe 
primary he anuoune! his inention to nina thind pucly candate io the yeneral election 
‘ayesest incurubect Seostor Manchin and the Stote's Attorney General whu had won the 


Repubtivan primary, The defamatiry publeation occurred ir te pontent of the Senate race, 


"The outooere of mics Gs vacate the conviction ewer 28 1L8.C: §2255 was fnvorably 
revonumended by a 11S. Magistrate Judge bot denied by the Distt Court “Thacis und zev"ese 
jn the Fourth Cireuit Court of Appeals ad this tinue, cate 90.20.6930. This determined thatthe 
prossvution had w thkold move than 190 Renasof Giscoverahle evidence which ineludec much 
‘Bray materia 
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Defendant 35° PAC iss Sedora politcal commutes fuaded by enotrits-tinns from very 
‘weuly donocs in this case by among others Bemard Mascus, cofounder head uf Home Depot 
and others who sek advaataues as beins docags, soe Exhibit |. At the time pernent hexeto 35! 


PAC was supporting Me. Blunkensaip's upponem West Vis 


AG Patrick Morin in tae 
Republican Wes! Virginia primary for 1). Senate, Affidavit Chaikes Gran! ECK no. 892-1 
paragraph 7, Ineesponse to a twcet sent hy Mr Blankenship cua his wn candicy ene David 
James Kvier of the PAC recklessly fcc off the following Twee a he explains in bis win 
(Cn Aprit 10, 2018, a response oa Torest made by Nr. Blatkenship, 35! PAC 
vutoce 3 Tweet tha said "Yau are a convicted felon hurting West Virginin 
families, ‘That's why SireeITomald Tramp adininistration won't help you." 
Fa bis offdavie Me. Becker exseatia'y supplics the Tats appropriate for denying the 
AC's motion for sustmary judgnieae wich the affidavits intended to support. In ECE 892-2, 
ppragtagh 6 he states it was the “ius! pnctces und procedures forall ofits communications sa 
be uted by Legal counsel pia 0 seemination, in ores to vows dal ll such communis 
swore legally carat. Mr. Fokert sates tat te read (as did “our tean’sreseacl"p vews article 


inwlcatiny thot Mr. Blankenship was a fon or that his carvieon was for a felony, parayranhs 9, 


13. Om the sent ofthe foregoing be then commie defamation ps 


A 
What 35" PAC Published Constitotes Defamation Per Se 
nthe District Coumt's Mercoeandure. Oplaia snd Orcler of March 31,2020, F.C.F. no. 
298 rho Coat found: 


AM the Detindante? satement identifying thy Psinsf asa “Talon” ane materially flee 
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felon’ isan objective label with a clearmesaing. a person either sur :s not a Fetors 


thee is ref hereon oe con for “sakes uth 4, p. 22.07 FO 
in West Virginia “wratca orks fftscl) elseing s person with the commission of any 

iene, hee a felony or a miscemeanor ne stionable wichowc allegation o¢ proof of special 

large” Man», Long, 78 W.Va, 102,68 S.E. 618 (1916). Caling one couviete felon who 


Is.no: yech cornitaces defamation pes =. 


“Amy printed or written publication fiselyinpatung to spots w erie Oe 
amoral éelinquency ix actianable per se, without proof of speci damages.” 


‘Colcogd v. Gasette Pub. Co., 106 W.Va. 419, 145 SF. 75: (1928) sl. pte 
2h italics added 


J Ving asin West Viepinia defamatory words which ate actionable pee se cern 
that one whe hus bees sv defamed is presemed fo have sured general dames, du any 
trbsence of acta int Ex considered only in cietion of damages,” Steaathis x. Liyiny Ly 
89 F.34.429, (4? Cir, 2004) 439-540 (2004). The Fourth Cincu then’ comphasived thet his 
bed of lw stows: 


“The extent to wt 
cad 


Vieglaia law protsessa person in his employment, . 


‘The Cart alficrned bath the geaeral damages ana por iive damages 
Asthe above demsastrates the findings and conclusions in the Court's Memvandunt 
‘Opivian and Onder in feaakly sufficient to reject on its the 35 YAC's aegument that they ere 


‘mls suminaey junlgnent. The offending statment Uelinnaiva pec se undes sell ta 


RB, 


‘General Damages are Presumed Uncler Applicable Law 
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Assleled shovewlere defamation per x exists West Vingnia law presumes demayes 
‘without allegation or proof of special damages, Milan; Culzoel, supra. Under the Stamatis case 
the 4 Circuit has held the absence of actunl injury is considered only in dination, Thus th 


doeange element s sulticiealy satisfied to avoid summary judgment, 


c 
Malice ancl the Intent (o Injure are Questions of Fact for « Jury to Decide 
Consttu:ional elise ar the interes injuce may be intested from sireumstuntial 


evidence ces:ing in the need form jury, Masson v. New ¥¢ 


1 Magazine, 501 U 8. 496 (199). 


The ciceumstantial evidence is that the avchor did nothing wo investigate the accuracy wf hic 
published somments claims be relied on legal vetting which sppenrs dulious, 2» does his clara 


thal be read thos Mf, Dlaaknship was felur fm sae Charteston INewspaper. In fast, he provided 


‘no gorrubonutioe ofthese claims of legal veiting, an ota He cluiny he read cither with the 
_motion or in the discovery response. 

lena the forego eireumnsimces ratianal jury could incoed should find malice and an 
iment injure. Ma, chests seer mines the pers asines that Tas played ou polities in 


socent years, Mote specifically his fos: label of 


loc" under these circurmstinces supplies facts 
testo the sla of ind vt the suthor which o rational jecy no: enly could but would find 6 be 
och mace mel iment kr caute injury to Mr TMankeeship’s ropettion and candioy. 


WHEREFORE ts Plsintill mores the Cour to deny Defendant 35" PAC*s Motivn far 


4463 


USCAS Apnea? 3:48 oo" Bhcument YFG: Hled B81 "PaleCebF 7 PagelD #: 14820 


‘Summary Judgment as to defamation and false light invasion of privacy contained in Counts One 


‘and Three of the Amended Complaint, 


Jaunes M. Cagle (WV Bar No, $80) 
1200 Boulevard Tower 

1018 Kanawha Boulevard, Fast 
Charleston, West Virginia 25301 
Email: 

Phone: (304) 342-3174 

ax: (304) 342.0448 

Connrol for Plaioiff Dom Blankenship 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF WEST VIRGINIA, 
CHARLESTON DIVISION 
DON BLANKENSHIP, 
Plaintiff, 


% Civil Action No; 2:19-<v-00236 
Hon. John T, Copenhaver, J. Distiet Court 


FOX NEWS NETWORK, LLC, etal, 
Defendant 
CERTIFICATE OF SERVICE 
‘The undersigned, counsel for the Plaintiff Don Blankenship, does hereby certify that a 
tre and correct copy of the Plaintiff's Memorandum in Opposition to 35* PAC'S Motion for 
‘Summary Judgment was served via electronic filing to all CM/ECE participants on the on this 


the 7th day of June, 2021. 


James M. Cagle (WV Bar No. $80) 
1200 Boulevard Tower 

1018 Kanawha Boulevard, East 
Charleston, West Virginia 25301 
Emil: caglelaw@iaolcom 

Phone: (304) 342-3174 

Fax: (304) 342-0448 

Counsel for Plaintiff Don Blankenship 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA 
‘AT CHARLESTON 
DON BLANKENSHIP, 
Plaintiff, 
v. Civil Action No. 2:19-ev-00236 


FOX NEWS NETWORK LLC, etal. 


Defendants, 


REPLY IN SUPPORT OF 


CHALMERS & ADAMS LLC 


Zachary M. Wallen 
WV ID #11594 
allen @chalmersadams.com 
[301 South Hills Village Drive 
Suite LL200-420 

Pittsburgh, PA 15241 

“Tel: (412) 200-0842 

Fax: (412) 235-5001 


Attorney for Defendant 
438th PAC 
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‘TABLE OF CONTENTS 


‘TABLE OF AUTHORITIES 

L_ MR.BLANKENSHIP DOES NOT OPPOSE SUMMARY JUDGMENT AS TO 
‘THE SECOND (CONSPIRACY TO COMMIT DEFAMATION) AND FOURTH 
(CONSPIRACY TO COMMIT FALSE LIGHT INVASION OF PRIVACY) 
CAUSES OF ACTION IN THE AMENDED COMPLAINT. 

I PLAINTIFF HAS NOT MET HIS EVIDENTIARY BURDEN TO SURVIVE 
SUMMARY JUDGMENT ON THE REMAINING CAUSES OF ACTION 

II, PLAINTIFF'S TARDY AND PROCEDURALLY FLAWED ATTEMPT TO FILE 
A SECOND RESPONSE BRIEF DOES NOT CHANGE THE COURT'S, 
‘SUMMARY JUDGMENT ANALYSIS 

IV. CONCLUSION, 
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Defendant Don Blankenship's Response to 35th PA'S Motion for Summary Judgment 
(ECE # 913) and bis supporting Memorandum of Law (ECF # 916) only further demonstrate the 
complete lack of evidence in support of any of Me. Blankenship's allegations against 35th PAC 
in the Amended Complaint, Accordingly, 35th PAC’s Motion for Summary Judgment should be 
granted in its entirety in favor of 35th PAC. 

|. Me. Blankenship does not oppose summary judsment asta the Second (conspiracy to 


commit defamation) and Fourth (conspiracy to commit false light invasion of 
privacy) causes of action in the Amended Complaint 


‘As an initial matter, Mr. Blankenship abandoned bis baseless conspiracy allegations 
gainst 35th PAC, and does not oppose 35th PAC’s Motion for Summary Judgment as it pertains 
to the claims Me. Blankenship lodged inthe Second and Fourth Cause of Actin in the Amended 
Complaint, namely Conspiracy to Commit Defamation and Conspiracy to Commit False Light 
lnvasion of Privacy.! * See Memorandum (ECF # 916) at p. 45 (*The Plaintiff moves the Court 
to deny Defendaot 35th PAC’s Motion for Summary Judgment as to defamation and to false 


light inyasi 


of privacy c 


ed in Counts One and Three ofthe Amended Complaint.” 
As 35th PAC’s Motion is unopposed as to the Second and Fourth Causes of Action in the 
Amended Complaint, namely Conspiracy to Commit Defamation and Conspiracy to Commit 


False Light Invasion of Privacy, those causes of actions may be summarily dismissed. 


This is far exy from the early stages of this case when Mr. Blankenship baselessly alleged that 
“35th PAC... played a key role in coordinating the efforts of some of the other defendants, 
Defendant 35th PAC is... one of the ringleaders of the cabal.” Memorandum of Points and 
‘Authorities in Support of Motion to Remand to State Court (ECF # 6). 


2 Similarly, Mr. Blankenship only mentions his Third Cause of Action, False Light Invasion of 
Privacy, in passing at the end of his Memorandum (ECF # 916), having not opposed it in his 
Response (ECF # 913) or having addressed any of the requisite legal elements of the Cause of 
‘Action in his supporting Memorandum. As such, summary judgment as to the Third Cause of 
‘Action, False Light Invasion of Privacy is arguably unopposed, as well 
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TH, — Plaintiff has not met his evidentiary burden to survive summary judgment on the 
romainisig causes of ation 


In its Motion for Summary Judgment, 5th PAC made two global contentions as to the 
remaining causes of ation, defamation and false light invasion of privacy, both centred on the 
luck of evidence of actual malice inthe evidentiary record.’ Fest, 35th PAC argued that Mr 
Blankenship has not presented any evidence, let alone the clear and convincing evidence 
required by law, that 35th PAC demonstrated actual malice when making the Tweet giving rise 


and consistent denials of 


1 this litigation. Second, 3Sth PAC offered evidence of its sti 
having known the Tweet was false at the time of dissemination. See, eg, AMfdavit of David 


James Eckert (ECF # 893-2); Answer of 35th PAC (ECF # 304); Defendant 35th PAC Responses 


and Objections to Plaintiffs First Set of Interrogatoies and Second Set of Requests for 
Production of Documents (ECF # 893-4). As such, 35th PAC made a prima facie showing ofthe 
appropriateness of summary judgment, as there is no genuine issue of material fact on this issue 
While the moving party bears the burden of showing that there is no genuine issue of 
‘material fet and that itis entitled to judgment as @ matter of law, the non-moving party must 
‘come forward with more than “mere speculation or the building of one inference upon another” 
to resist dismissal of the case, Celoter Corp. v. Catrett, 477 US. 317, 322-23, (1986). The 


‘nonmoving party “must do more than simply show that there is some metaphysical doubt as 10 


the material £ 


” Matsushita Elect. Indus. Co. v. Zenith Radio Corp., 475 US. S74, 586 


(1985), 


In its Answer, 3Sth PAC also raised the affirmative defense that its Tweet was substantially rue 
jaiven Mr, Blankeaship’s eriminal record and continues to preserve this argument. See Answer of 
Sth PAC (ECF # 304) at pp. 51-52; Memorandum of Law in Support of Motion for Summary 
Judgment (ECF # 893) at p. 7. Given the complete absence of any evidence that 35th PAC acted 
With actual malice, however, 35th PAC focuses its summary judgment argument on the 
requirement that Me. Blankenship prove actual malice for both the defamation and false light 
invasion of privacy causes of action, 
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Ia nonmoving party “ails 19 make a showing sufficient to establish the existence of an 
clement essential to that party's case,” then summary judgment should be granted because “a 
complete failure of proof conceming an essential element... necessarily renders all other facts 
ienmateral.” Celotes, 7 US, a 322-23 


As in Anderson . Liberty Lobby, Inc, this ease turns 


Whether there is any factual 
dispute as to whether 35th PAC acted with actual malice in making the subject Tweet. See 


Anderson. Liber 


Lobby, Inc, 477 U.S 242 (1986). “Where the factual dispute concerns actual 
malice clearly & material isue in a New York Times ease, the appropriate summary judgment 
«question will he whether the evidence in the recoed could support a reasonable jury finding either 
thatthe plain has shown actual malice by clear and convincing evidence oF thatthe plaintiff 
has not.” Anderson, ATT U.S. at 255-56, 

Here, rather than presenting any concrete evidence that 38th PAC acted with actual 
malice in the present case, Mr. Blankenship’s opposition pleadings contain only the same 


conjecture and inuendo contained 


the First Amended Complaint. At best Mr. Blankenship 


offers only “mere speculation” and “metaphysical doubt” as to the evidence cited in 35th PACs 
Motion for Summary judgment, Notwithstanding his legal requirements to do so, Mr 
Blankenship offers no evidence to prove that 3$th PAC acted with actual malice in the present 


Me. Blankenship cannot “defeat [35th PAC]'s properly supported motion for summary 


judgment in a... libel ease... without offering any concrete evidence from whieh a reasonable 


{juror could return a verdict in his favor and Ay merely asserting that the jury might, and legally 
could, disbelieve the defendant's denial of. . legal malice.” Anderson, 477 US. at 256 


(emphasis added). 
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Here, Mr. Blankenship simply does not meet his burden. Mr, Blankenship only devotes 
two conclusory paragraphs on the last page of his five-page supporting Memorandum to discuss 
the isue of actual malice. Moreover, itis not clear from the Memorandum that Me. Blankenship 
understands the legal meaning of “actual malice”, lt alone offers clear and convincing evidence 
ofits existence inthe present case 

In his pleadings, Me. Blankenship confuses the typical contentiousness that one finds in a 


political campaign, something he refers to as “malice”, with the legal term of art “actual malice 


‘See Memorandum (ECF # 916) at p.4. The only case that Mr. Blankenship cites regarding actual 


malice, Masson v. New Yorker Magazine, in fact, walks through this common laypers 


‘misconception, S01 U.S. 496 (1991), 


tual malice under the New York Times standard should not be confused with the 


concept of malice as an evil intent o motive arising from spite or ill will.” Zd, at $10, In an 


attempt to eliminate some of this confusion, the Supreme Court noted that “in place of the term 
actual malice, it is better practice that jury instructions refer to publication of a statement with 
knowledge of falsity or reckless disregard as to truth oF falsity. This definitional principle must 


bbe remembered in the case hefore us.” at $11 


For evidence of 35th PAC's “knowledge of falsity of reckless disregard as to truth or 


falsity", Mr. Blankenship cites only to his own disbelief of the denials of 35th PAC, specifically 


that 35th PAC did not know that the Tweet was false atthe time of its dissemination and to his 


doubts about the practices of 35th PAC. See Memorandum (ECF # 916) at p. 4. These 
“metaphysical doubifs]” of Mr. Blankenship as to the truthfulness of 35th PAC’s denials, for 
‘hich he offers no supporting facts or corroboration, are simply not evidence of actual malice. 


Inthe final paragraph of his Memorandum, Me. Blankenship again “confuse{s} [actual 
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malice) with the concept of malice as an evil intent or motive arising from spite or ill will” 


Masson, 


501 US. at 


S10. Indeed, Mr. Blankenship shockingly seems to argue that simply 


because the speech in question was “political,” that it would be reasonable for a Court to infer 


actual malice. Memorandum (ECF #916) at p. 4 


‘This contention is of course wholly misguided as to Mr, Blankenship's burden of proaf'in 


the present case, the case law on candidate for publi office/public figure defamation, and 
centuries of ease law protecting the First Amendment right to engage in political speech. Indeed, 
the First Amendment embodies “a profound national commitment to the principle that debate on 


public issues should be uninhibited, robust, and wide-open.” New York Times Co. v. Sullivan, 


376 US. 


4, 270 (1964). It “has its fullest and most urgent applicati 


to the conduct of 


campaigns for political office.” Monitor Patriot Co. v. Roy, 401 US. 265, 272 (1971). Indeed, 


Jhate on the qualifications of candidates is atthe core of ous electoral process and of the First 
Amendment freedoms.” Republican Party of Minnesota v. White, S36 US. 765, 781 (2002). 
‘This is why to prevail on a defamation ot false light invasion of privacy claim, Me 


Blankenship must prove by 


lear and convincing evidence” that 35th PAC’s Tweet was 


‘materially false and thatthe defendant acted with 


‘ual malice.” Masson, SO1 US. at $10, S16- 
17 (1991); Harte-Hanks Comms., Ine. v. Connaughton, 491 US. 657, 659 (1989); Pritt 
Republican Nat'l Comm., S57 S.E.24 853, 861 (W.Va. 2001), 


‘As Mr, Blankenship’s only evidence of 35th PAC’s alleged “ 


nowledge of falsity of 


reckless disregard as to truth or fas 


"of the subject Tweet are his own baseless doubts as to the 
veravity of 35th PAC’s denials, Mr. Blankenship has not carried his evidentiary burden to 
survive 35th PAC’s motion for summary judgment, See Anderson, 477 U.S. at 256 (Plaintiff 


must offer “conerete evidence”... [rather than} merely asserts 


hat the jury might, and legally 
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could, disbelieve the defendant's denial of .. . legal malice” in order to survive a defendant’s 
motion for summary judgment”). As such, 3Sth PAC’s motion for summary judgment should be 
granted in its entirety 


UL, Plaintiff's tardy and procedurally awed attempt to file a second response brief does 
‘ot change the Court's summary judgment analysis, 


Four days afler Plaintiff's deadline to file a Response to 35th PAC’s motion for summary 


judgment, Plaintiff, by other counsel, improperly sought to introduce 


ew (albeit flawed and 
non-dispositve) evidence into the record via a second Response brief, thinly disguised as a 
Motion to Strike Portions of Affidavit of David James Eckert (ECF # 929). 

Notwithstanding the fat that this motion is meritless, it is also in clear violation of this 
Court's Scheduling Order and the Rules of Civil Procedure, Inthe motion, Me. Blankeaship 
‘ostensibly seeks to strike portions of the Affidavit of David James Eckert, 38th PAC's former 
executive director, while actually seeking to improperly enter additonal items into evidence in 


support of his opposition to 35th PACS motion for summary judgment. See id at Exhibits 1 


(which, inter alia, includes an affidavit from Mr. Blankenship on a wide variety of issues 


unrelated to the Eckert Affidavit (ECF # 929-1); see also Scheduling Order (ECF # 444) 
(requiring all responsive pleadings to dispositive motions to be filed by June 7, 2021). 
While 35th PAC plans, and expressly reserves the right, to fle a separate response to Mr. 


Blankenship's motion detailing why is lateness and other procedural shortcomings require its 


**[A] motion to strike is no longer the favored (or authorized) method of challenging the 
inadmissible nature of evidentiary submissions atthe summary judgment stage. Since the 2010 
amendment to the Federal Rules of Civil Procedure, a motion to strike is technically not 
available to motions for summary judgment; ther, courts should treat the issues raised by such 
‘2 motion as objections to the evidence and, if the Court finds the objections have merit, the 
improper evidence may simply be disregarded by the Cour.” Propst v. HWS Co,, 148 F. Supp. 
3d 506, $11 (W.D.N.C. 2015). Moreover, Mr. Blankenship not only did not previously raise any 
issues about the Eckert affidavit in his Response brief, Me. Blankenship expressly relied on the 
Eckert affidavit that he now seeks to strike as his own evidence to support his opposition to 


6 
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denial, 35th PAC wishes to briefly comment as to why Mr. Blankenship’s eleventh-hour motion, 
even if granted, would have no procedural effect on this Court's analysis of 38th PAC's motion 
for summary judgment 

235th PAC, though its Answer and its responses to discovery, has consistently denied that 
it had knowledge thatthe Tweet was false atthe time it was made, Mr, Blankenship, by contrast, 
offers no evidence, let alone clear and convincing evidence that 35th PAC acted with actual 


‘malice in its Tweet. As such, there i 


genuine issue of material fact in the present case. 


“There is no burden upon the party moving for summary judgment to produce evidence 


showing the absence of'a genuine issue of material fact, Rather, the burden on the moving party 


may be discharged by showing ~ that is, pointing out to the distiet court ~ that there is an 
absence of evidence to support the nonmoving part's ease.” Carr ¥, Deeds, 483 F.3d 593, 608 
(44h Ci, 2006) (internal citations omitted); see also Zellers v. NexTech Northeast, LLC, 533 Fed, 
‘Appx. 192, 200 (4th Ci. 2013) (*a complete failure of proof concerning an essential element of 
the plaintiff’ case necessitates grant of summary judgment in favor of the defendant”) (citing 


Celotex, 477 US. a3. 


3). 


“Regardless of whether the moving party accompanies its summary judgment moti 


‘with aifidavits, the summary judgment motion may, and should be granted so long as whatever is 
before the district court demonstrates that the standard forthe entry of summary judgment, as set 


forth in Rule S6(e) is satisfied.” Carr, 453 F.3d at 608, 


‘Summary judgment, See Memorandum (ECF # 916) at p. 2 (disoussing the Ecker Affidavit 
Where “Mr. Eckert states that he read (as did ‘our team’s research’) news article indicating that 
Mr. Blankenship was a felon or that his eonviction was for a felony, paragraph 9, 13. On the 
strength of the foregoing he then committed defamation per se); id. at p. 4 (citing the Eckert 
affidavit on the question of actual malice). Finally, the issues raised in the Motion to Strike are 
themselves meritless, as the subject paragraphs are all based on Mr. Eckert’s personal 
knowledge 
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[As discussed above and in 35th PAC'S Memorandum of Lav in Support ofits Motion for 
‘Summary Judgment, Me. Blankenship’s only “evidence” inthe present case are the unfounded 
inferences and “metaphysical doubis” that he has about Mr. Ecket's sworn affidavit and 35th 
PAC’s other denials of actual malic. Even ifthe subject paragraphs of the Eckert afidavit were 
disregarded, Me. Blankenship would stil have no evidence that 35th PAC acted with actual 
malic inthe present ease. 

Accordingly, while Me. Blankenship's Motion to Strike is an unfortunate eleventh-hour 
attempt by Me. Blankenship to disguise a late-filed pleading, it has no effect on this Court's 
summary judgment analysis, 


IV. Conclusion 


WHEREFORE, 35th PAC respectfully requests that the Court grant its motion for 


summary judgment and enter an order 


siissing this litigation as it pertains to Defendant 35h 
PAC. 
Respectfully submitted this 14th day of June, 2021 


fs) Zachary M. Wallen 
Zachary M. Wallen, Esquiee 
WV ID#IIS94 

‘Chalmers & Adams LLC 
_zwallen@chalmersadams.com 
301 South Hills Village Drive 
Suite LL200-420 

Pitshurgh, PA 15241 

‘Tel: (412) 200-0842 

Fax: (412) 235-5001 


Attorney for Defendant 
35th PAC 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA 
AT CHARLESTON 
DON BLANKENSHIP, 
Plainttt, 
y Civil Action No. 2:19-ev-00236 


FOX NEWS NETWORK, LLC, 
etal, 


Defendants 


CERTIFICATE OF SERVICE, 


1, Zachary M. Wallen, 


certify that on June 14, 2021, a true and correct copy of the 
foregoing was served via CM/ECF on all counsel of record in this action registered to receive 


CMIECF notiti 


ion, 


/ Zachary M. Wal 
Zachary M- Wallen, Esquire 
WV ID #11594 

(Chalmers & Adams LLC 
_avallen@chalmersadams.com 
[301 South Hills Village Drive 
Suite LL200-420 

Pittsburgh, PA 15241 

‘Tel. (412) 200-0842 

Fax: (412) 235-5001 


Attorney for Defendant 
51h PAC 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF WEST VIRGINIA 


AT CHARLESTON 
Plain . 

v + Civil Action No: 219-<v-00256 

HONORABLE ANDREW : 

NAPOLITANO (RET), eV (Hon. John T, Copenhaver Se, 


= District Judge) 
Defendants 


DEFENDANT ELI LEHRER’S MOTION FOR SUMMARY JUDGMEN 


Pursuant to Federal Rule of Civil Procedute 56, Defendant Eli Lever (*M, Lehrer”) 
respectfully moves this Court to grant summary judgment in favor of Mr, Lehrer forthe reasons 
sel forth in the Memorandum of Law in Support of Mr, Leer’s Motion far Summary Judgment 
submitted herewith, In accordance with Local Rule 7.1(a(1), the exhibits to Mr, Lehrer's Motion 


‘and Memorandum of Law are attached to this Motion 


Dated: June 7, 2021 
Respectfully submitted, 


'/ BreiAnne Varner Redd 
Joseph S.D, Christof, Esq. (WV#0277) 
‘Melvin F, O’Brien, Esq. (WV 6797) 
BreiAnne Vamer Redd, Esa. (WV# 10894) 
DICKIE, MeCAMEY & CHILCOTE, L.C. 
2001 Main Street, Suite SOL 

‘Wheeling, WV 26003 

Phone: 304-233-1022 
bredd@dmelsw.com 
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‘Jennifer S_ Jackman 
Jennifer S. Jackman 
“Admitted Pro Hae View 
‘Whiteford, Taylor & Preston, LLP 
1800 M. Street N.W., Suite 401 
Washington, D.C. 20036 
202-659-6800 

jackman @wiplaw.com 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA 


DON BLANKENSHIP, 
Plaintiff, 


HONORABLE ANDREW 
NAPOLITANO (RET), eral 


Defendants 


CHARLESTON DIVISION 


Civil Action No. 2:19-<v-00236 


"ATE OF SERVICE 


Thereby certify that on the 7* of June 2021, a copy of the foregoing was filed using, 


(CMIECF, the Court’s eleetronie notification system, which provided notice to all counsel of 


record. 
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In the Matter Of: 


BLANKENSHIP vs 


FOX NEWS NETWORK 


DON BLANKENSHIP 
April 29, 2021 
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Don Blankenship - April 29, 2021 


@2 

a AL Yes 

2 @. And what was said? 

3 NR. STMPKINS: Objection as to 

4 foxm 

5 |. Well, the Upper Big Branch mine 

6 | explosion was talked about almost non-stop, at 

7 | any board or other conversation, from April 5, 

8 | 2010 untii December. 

9 So, a lot was said at different 

10 | times, so, T don't recall exactly what was 

a1 | said that, you know, when he first informed me 

12 | about the -- or talked to me about the 

a3 | retirement. 

aa @. So, when you said "informed you," 

15 | did he -- did he express to you that the board 

16 | thought chat it may be appropriate for you 

a7 | depart the company. And that a graceful way 

1a | co do that might be for you to elect t 

as 

20 HR. SIMPKINS: Objection as to 

a form. Calls for speculation. 

22 A. I think I would characterize it that 

23 | the direction that he and some meubers of the 

24 | board wanted to take, which was a divestiture, 
www.LexitasLegal.com/Premier —Lexitas 888-267-1200 
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Don Blankenship - April 29, 2021 


38 
1 | was diggerent than the direction I thought 
2 | they should take. 
3 And because of that disagreement, of 
4 | course, the aftermath of the tragedy, it made 
5 | sense, since we didn't agree, and et cetera, 
6 | for -- for me to retire. ¥ 
7 ©. Okay. So you did not initiate a 
a | conversation with the board, or with any of 
9 | the directors, in which you suggested you were 
10 | interested in retiring? 
u NR. SIMPKINS: Objection as to 
2 form 
a3 A. I think from -- from the time Obama 
a4 | was strong in his involvement in coal, 
15 | probably as far back as February of, maybe 
16 | 2010 -- maybe even before that -- we were at 
a7 | odds, i£ you will, some of us that were 
18 | operating Massey. But mostly me and the 
19 | board, about the direction to take. 
20 So, it wasn't a surprise to me that 
21 | we were separating, if you will, on the 
22 | strategy for the company. 
23 @. What did the board believe this 
24 | strategy should be? 

www.LexitasLegal.com/Premier —Lexitas 888-267-1200 
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Don Blankenship - April 29, 2021 


184 
1 I'll be asking a group of 

2 

3 In your testimony earlier, you 
4 | testified that you retired from Massey Energy 
5 | Company on December 31st 2010. Correct? 

6 MR. SIMPKINS: Objection as to 
7 form 

8 A. I don't know if I was specific, 

9 | December 31. Whatever that document said. 
10 | agreed that it was at the end of 2010. 1 

a1 | don't know if it wae January 1, 2011; or 

12 | December 23, 2010; or December 31, 2010. 

B ©. Since your retirement, have you been 
a4 | employed by anyone? 

a5 AL No. 

16 @. You remain to this day, retired 

ay | correct? 

qa AL Yee 

19 2 retirement, have you 
20 | served as endent contractor for 

21 | anyone? 
22 MR. SIMPKINS: Objection as to 
23 form. 
24 I don't think you would call it an 
www.LexitasLegal.com/Premier —Lexitas 888-267-1200 
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135 

1 | independent contractor. I've done a little 

2 | bit of -- brokered one boat, or two boate of 

3 | coal for client resources, I think that would 

4 | be about the extent of it. 

5 @. But you haven't been a paid 

6 | independent contractor from -- since your 

7 | retirement, have you? 

8 A. I think that's correct. 

9 ©. Since your retirement, have you been 

10 | a paid consultant in any way? 

an No. 

a2 @. Since your retirement, have you 

a3 | served on any boards? 

a4 No. 

as Q. Have you pursued employment since 

16 | your retirement? 

a? No. 

aa Q. Why not? 

as A. Because of the aftermath of the 

20 | tragedy and various other things. Like the 

21 | non-compete agreement. Being the subject of 

22 | an FBX investigation. Being indicted, being 

23 | tried, being imprisoned, being in a half-way 

24 | house, and deciding that I should run for the 
www.LexitasLegal.com/Premier —Lexitas 888-267-1200 
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155 


©. So, the upper 


branch tragedy 
impacted your interest in getting employment 


ox your ability to obtain employment? 


MR. SIMPKINS: Objection as to 


form. 


I don't think the tragedy had auch 
impact. The reporting on the tragedy had a 
lot of impact. 

@. So, the reporting on the Upper Big 


Branch tragedy impacted your ability to obtain 


ment? 


employment after ret 
MR. SIMPKINS: Objection as to 


form? 


I think it's fair to say that the -- 
the reporting -- the false reporting and the 
FBI activity and public statements all had an 
impact on ay desire or Likelihood of 
successfully seeking employment, so there were 


a lot of factors over that, I guess, about an 


eight-year period, seven-year period. 


©. and does that impact you still 


this day? 


I don't know. You know, I mean -- 


www.LexitasLegal.com/Premier —Lexitas 888-267-1200 
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262 

1 | cotera. 

2 But 12 out of 12 jurors, having 

3 | heard the truth, instead of what you guys 

4 | said, found me not guilty of three felony 

5 | charges 

6 @. and is ir your view that the more 

7 | chan half of the cespondente who did believe 

a | you were guilty, were solely influenced by 

9 | what you have characterized as false 

10 | information from the media and the Government? 

nu NR. SIMPKINS: Objection as to 

2 form 

a3 You can answer 

a4 Yeah. I wouldn't say ‘were solely." 

15 | 1 would say that the number would not have 

16 | been anywhere near 51 percent, or 57 percent, 

a7 | or whatever. 

ae Had the media simply told the truth, 

19 | and come out and asked questions like, 

20 | Mr. Present Obama, how do you know who's 

21 | responsible? No one's been back underground 

22 | yer." 

23 or asked the question that I was 

24 | raising at that time. Was it natural gas? or 
www.LexitasLegal.com/Premier —Lexitas 888-267-1200 
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348 

1 | your prison term? 

2 A. I think it was early May of 2016. 

3 Q. And where were you incarcerated? 

4 A. The Taft prison, in Taft, 

5 | california. Which is near Bakersfield. 

6 Q. And you served your entire sentence 

7 | chere, except for the period of time when you 

8 | were in custody at a half-way house? 

9 that correct? 

10 aA 

a 0. And how many other inmates were 

12 | incarcerated at the Taft facility -- and T 

a3 | understand there were two -- two parts of that 

as | facility 

a5 But, how many othex innates 

16 | were incarcerated at the Taft -- in the Taft 

a7 | facility, at that time, as best you rec 

qa A. Iwas told 2,400. Of course, I 

1s | don't know. 

20 0. And everyone else who was 

21 | incarcerated there, had been convicted of a 

22 | felony, as fax as you know. Correct? 

23 AL Yes. 

24 Q. Let me rephrase that. Let me be 
www.LexitasLegal.com/Premier —Lexitas 888-267-1200 
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a5 

1 | Charleston has requested an interview with you 

2 | for tomorow. Please let me know how you 

3 | would like to respond." 

4 Do you see that? 

5 AL Ye 

6 Q. And, Sir, could you read into the 

7 | record, your response? 

8 A. "No. Too busy." 

9 0. Okay 

10 MR. FUZEST: TI think we're at 

a To take 

a2 

13 THE VIDEOGRAPHER: Going 

a4 the record. The time is 7:52 p.m. 

a5 astern. Off the record. 

16 (short break.) 

a0 ‘THE VIDEOGRAPHER: The time 

1a 8:06 p.m. Eastern, Back on the record 

as | BY MR, FUZEST: 

20 ° lankenship, de you recall that 

21 | in March of 2018, one publication, Politico, 

22 | eferred to you as most hated man in 

23 | West virginia?” 

24 I don't recall that. Tt wouldn't 
www.LexitasLegal.com/Premier —Lexitas 888-267-1200 
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482 
1 | surprise me. They wouldn't be the first to 
2 | say that. 
3 @. Okay. and, in fact, you, yourself 
4 | referred to yourself as the most hated man in 
5 | Mingo county? 
6 Yeah. About 36 yt 
7 MR. SIMPKINS 
a t's a misstatement 
9 I don't know. Thirty-six years ago, 
10 | 1 said something close to that. 1 recall, you 
11 | know, it was during the violent strike. Z 
12 | mean, when people are shooting at you, you 
23 | asaume that. 
aa NR. FUZEST: Let's look at -- 
a5 all right. Let's go to tab 516, please 
a6 Exhibit 516 
a7 (Exhibit S16 marked for identification) 
ae THE WITNESS: Okay. 
as MR, FUZESI: I promise T don't 
20 have 516 tabs 
a THE WITNESS: Well, they may 
22 have that many tomorrow. It's okay if 
23 they do. It's great to get to tell you 
24 guys the truth. 

www.LexitasLegal.com/Premier Lexitas 888-267-1200 
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453 
BY MR, PUZEST: 
° nkenship, we've marked 
Exhibit 516 here. Do you see this is a 
0 story, dated March 26th 20187 
ve 
Q. And at -- it's headlined, "can the 
Most Hated Man in West Virginia Win?" Do you 
Yes. 
@. And that's an article about you? 
MR. SIMPKINS: 1°11 object to 
foundation 
You can anawer 
THE WITNESS: I didn't get the 
question. 
MR. FUZEST: Ts that an article 
about you, Sir? 
THE WITNESS: Is that an 
article? What was the last part? 
MR. SIMPKINS: About you. 
MR. FUZEST: About you. Abou 
you, Mz. Blankenship. 
THE WITNESS: Yes. I guess 50. 
I haven't read it, but it s 
www.LexitasLegal.com/Premier —Lexitas 888-267-1200 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF SOUTHERN DISTICT OF WEST VIRGINIA 


AT CHARLESTON 

DON BLANKENSHIP 

Plaintift 
. (Civil Court Action No: 2:19-CV-00236 
HONORARLE ANDREW 
NAPOLITANO (RET), ef al. 

Defendants 

AFFIDAVIT 


ELL LEHRER, being first duly sworn, deposes and says: 

|. My name is Eli Lehrer. 1am over eighteen years of age and am fully competent 
tormake this Affidavit. Ihave personal knowledge of the facts stated inthis AfMiavit and these 
facts are true and correct. 

2. Lam the President of R, Stret Institute, a nonprofit, nonpartisan, public policy 
research organization which I co-founded in 2012, 

3, Tam not an employee of The Charleston Gazete nor have lever been an 
employee of The Charleston Gazette 

4. Through multiple media outlets, became familiar with Don Blankenship's 
tempt to run forthe Republican nomination, his los aed his altempt vo re-regisier as 
‘Constitution Party candidate so he could run in the General Election in West Virginia 

5. Prior to writing the Op-Fd, I reviewed multiple written news and opinions reports, 
Facebook and other intemet sites, saw multiple reports on television and listened w radio 


programming during which Plaintiff was described asa “convicted felon” from sources | trusted. 
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Thad no knowledge that Mr. Blankenship had only been convicted ofa misdemeanor. I believed 
the references I read, saw and heard from major media outlets referring to Mr. Blankenship as a 
‘convicted felon to be true, based on the fact that | trusted these sources and my general 
‘understanding that his conviction arose from a deadly mine explosion. I would not have referred 
to Mr Blankenship asa felon iff did not believe it to be true. 

6 In May 2018, wrote an opinion editorial that was published by The Charleston 
Gazette on or about May 24, 2018, titled "I's time to end West Virginia's ‘sre loser! laws (the 
*Op-Ed") 

7. After writing the Op-Ed, 1 followed the process | typically follow when I author 
aniles, including a peer-review process. As part ofthe peer review process, the draft Op-Ed was 
teviewed by R Street communications staff for clarity, substance of arguments and other 
tenerally accepted writing standards. No one identified any issues with regard to the accuracy of 
the characterization of Me. Blankenship as a “convicted felon.” 

% —Qmarakowt May 2S, 2018, The Chorlorton Gazette publiched the Op Ed. Bafore 
‘publishing the Op-Ed, The Charleston Gazette didnot alert me to any error with its contents or 
use of the word “felon”, nor were any edits suggested to me concerning the use of the word 
“felon.” 

9. Within 24 hours of the initial publication, The Charleston Gazette issued 
correction that stated: “CORRECTION: An earlier version of this column incorrectly 
characterized Blankenship’s conviction, He was convicted of conspiring to violate federal mine 
safety standards, which isa misdemeanor.” 

10. 1 did not intend to cause harm to Me Blankenship. To the contrary, Iwas 
advocating on his behalf. The Op-Ez I wrote defended Mr. Blankenship's desire to continuc his 
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‘Senate campaign and to oppose the "sore loser” law. The ancle was writen after Mr, 
Blankenship lost the primary election and I advocated for him tobe able to continue inthe 
lection, despite his loss. My motivation in writing the Op-Ed was to defend Mr. Blankenship’s 
‘desire to continue his campaign for Senate and, more importantly, make a case aainst the Sore 
Loser Law that Mr. Blankenship and I both objected to. 

11. The Op-Fd was the first and only article I ever wrote regarding Mr, Blankenship 
‘on any topic whatsoever, Moreover, the focus ofthe Op-Ed was on Sore Loser Laws ~not Mr 
Blankenship. 

12,1 donot subscribe to The Charleston Gacetwe ane did not review The Charleston 
Gazette aticles relating 1o Me. Blankenship's conviction or acquitals before writing the Op-Ed, 

13. L never read Mr, Blankenship's booklet, American Political Prisoner. ot any 
tweets or emails from Me. Blankenship. | have no knowledge of ever receiving any of these 
publications ftom Mr. Blankenship and do not believe I was ever a recipient of such items. 


14, Idd not wateh the primary debate on Fox News on May 1, 2008, 
15. Priorto writing the Op-Ed, I had never met Mr. Blankenship and I had no ill-will 
toward him 


[eae DN 


ELILEHRER 
Elias Rothenberg -Lebver 
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ATES DISTRICT COURT, 
FOR THE DISTRICT OF SOUTHER DISTICLOF WEST VIRGINIA 
AT CHARLESTON 


DON BLANKENSHIP 
Pama 


™ Civil Court Action No: 2:19-CV-001236 


HONORABLE ANDREW 
NAPOLITANO (RET. et at 


Defendants 


AFFIDAVIT 
ELI LEHRER, being fist duly swor, deposes and says: 
1, Mymame ts Eli Lehrer, Tam over eighteen years of age and am fully competent 


tomuke this Affidavit. Thave personal knowledge of the facts stated in this AfTidavit and these 


facts.are true and comet. 


2 The ance attached herctois a true and comect copy of the Op-ed that | wrote that 
\was published in The Charlesion Gasene on May 25, 2018 


3. The Comection attached hereto iss true and conect copy of the Correction that 


‘was issued on May 26, 2018, 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF WEST VIRGINIA 


AT CHARLESTON 
DON BLANKENSHIP, , 
Plaintiff, * 


HONORABLE ANDREW * 
NAPOLITANO (RET.), etal 
Defendants. 


DEFENDANT ELI LEHRER’S ANSWERS TO PLAINTIFF'S FIRST SET OF 
INTERROGATORIES, 


COME NOW the Defendant, Ei Lehrer (“Defendant”), through undersigned counsel, with 
his Answers to Plaintiff, Don Blankenship’s First Set of Interrogatories and in support thereof 
states as follows: 

‘A. These Answers have been prepared with the assistance of counsel, ‘Therefore, the 

‘word choice of an answer may not be the exact word choice of the answering party. 


B, Since these Interogatories are continuing in nature, andthe Plaintiff's investigation 
{nto the matter inquired by of these Interrogatories is continuing, the answering 
party reserves the right to supplement, either by addition or deletion, these 
Responses, 


©, The information supplied in these Responses is not based solely on the knowledge 
fof the executing party, but includes knowledge of the party, its agents, 
representatives and, unless privileged, its attorneys. 


pa 


4498 


USCAS Ape 321818200288" Ditument BUA Frey OeO7iof Pate 2 48 PagelD 4: 13776 


ins:/wow washingtonenaminer.comtae/donald-trump?source-%42Fopinion’s2Fex-con don. 


blankenship-is-running-for-senate-as--mini-trump-in-west-virginia-he-didnt-bother-to-vote-in- 


6, Defendant further relied on other written news and opinion reports, Facebook and other 
intemet sites, as well as other reports he saw on television and heard on the radio, the specifies of| 
‘which he cannot currently recall. There may have been other sources as well, but Defendant cannot 


‘currently recall the specifies of additional sources. 


INTERROGATORY NO. 4; Summarize in detail Defendant's motive for writing the article 
published in the Charleston Gazette-Mail on or about 25 May 2018 which falsely described 
Plaintif'as a “convicted felon.” 

OBJECTION AND ANSWER: Defendant objects t0 this Interogatory as to Plaintiff's 
representation thatthe article “falsely described Plaintiffs a ‘convicted felon.” Defendant states 
‘that the subject statement was substantially tre, Subject to and without waiving this objection, 
Defendant's motive for writing the subject article was ta defend Plaintiff's desire to continue his 


‘campaign for Senate after losing the primaries and, more importantly, make a ease against the 


“sore-loser” law that Plaintiff abjected to, 


INTERROGATORY NO. 5: Identify the person who prompted Defendant to write the article 
published in the Charleston Gazette-Mail on or about 25 May 2018 which falsely described 
Plaintiff as a “convicted felon.” 

OBJECTION AND ANSWER: Defendant objects to this Inerrogatory as to Plaintii's 


convicted felon." Defendant states 


‘representation that the article “falsely described Plainti'as a 
that the subject statement was substantially tre, Subject to and without waiving this objection, 
Defendant was not prompted by any person to write his article and decided to author the article on 


his own volition, 


INTERROGATORY NO. 6: Summarize in detail every policy and procedure followed by 
Defendant to ensure the accuracy of published content. 
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ANSWER: Defendant was under no established policy that relates to the accuracy of published 
opinion content, Defendant wrote this artcle in his personal capacity and followed the process he 
\ypically follows when he authors articles, including a peer-review process for clarity, substance 


‘of arguments, and other generally accepted writing standards 


INTERROGATORY NO. 7: 
ihe Charleston Gazet 


Summarize in detail all communications between Defendant and 
Mail regarding Defendant's article before publication 


ANSWER: Pursuant to Fed. R. Civ, Proc. 33(d), see LEHRER 00010-12 of Defendant's 


Document Production, previously produced, 


INTERROGATORY NO. 8: Summarize in detail all communications between Defendant and 
the Charleston Gazette-Mail regarding Defendant's article after publication, 


ANSW 


Defendant does not recall having any subsequent communications with the Charleston 


Gazette-Mail regarding Defendant's article after publication, 


INTERROGATORY NO. 9; Summarize in detsl all communications between Defendant and 
‘Addison Mitchell (Mitch) McConnell J. regarding Plaintiff 


OBJECTION AND ANSWER: Defendant objects to this Interrogator on the grout that iis 
overly broad in time and scope. Specifically, this Interrogatory, as phrased, socks all 
communications relate to Plain, without limitation and regardless ofthe topic a it relates to 
Plaintft information, which is unrelated tothe issues and claims in ths litigation, ae imetevant 
and not discoverable, Subject to and without waiving this objection, Defendant did not have any 


‘communications with Addison Mitchell (Mitch) McConnell Jr. regarding Plaintiff 


INTERROGATORY NO. 10; Summarize in detail all communications between Defendant and 
Joseph (Joe) Manchin IT regarding Plaintiff 


OBJECTION AND ANSWER: Defendant objects to this Interrogatory on the grounds that itis 


overly broad in time and scope. Specifically, this Imerrogatory, as phrased, secks all 


4600 


USCAS Ape 321818200288" Ditument BYES "Frey OeO7I2f Page Yat PagelD #: 13778 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF WEST VIRGINIA 


CHARLESTON DIVISION 


DON BLANKENSHIP, ‘Case No.: 2:19-ev-00236 


Pisiaith [Hon. John T. Copenhaver, J] 
FOX NEWS NETWORK, LLC, et 


Defendants 


PLAINTIFF DON BLANKENSHIP'S 
RESPONSES TO FIRST SET OF REQUESTS FOR ADMISSION 
BY DEFENDANT ELI LEHRER 


Plaintiff Don Blankenship (“Plaintiff or “Mr. Blankenship”) hereby responds and objects 
tw the First Set of Requests for Admission by Defendant Eli Lebrer (“Defendant or "Me. Lebres” 


as follows: 


NERAL OBJECTION’ 


1. PlainifPhereby generally objects to these requests to the extnt they requestor 
seck information protected from disclosure by the ttomsy-client privilege. 

2, Plain hereby generally objects to these requests tothe extent they request ot 
seck information protected from disclosure by the work product doctrine. 


Mm 


BOT 


USCAS Ape 21818200288" Ditument BYES OFrcUOHO7I2f PAGE B ot8 PagelD #: 13779 


Plaintiff is without sufficient information o admit or deny this request and, on that basis, 
DENIES the request, Plaintiff refers Defendant to the language of 18 U.S.C. § 820, which speaks 
foritselt 

REQUEST FOR ADMISSION NO. 10: 

‘Admit that Defendant's Article did not affect the outcome of the West Virginia Republican 
primary forthe United States Senate, held on May 8, 2018, 

RESPONSE TO REQUEST FOR ADMISSION NO. 10: 

Plaintiff adopts the General Objections by reference as i flly set forth verbatim herein 
Plain objects to this request othe extent it requires the disclosure of atiomey.cicat privileged 
or atomey work product information. Plainift further objects to this request on the grounds that 
it seeks information not within Plaintif’s possession, custody and contol. Plaintiff farther 
‘objects to this request on the grounds that it i vague and ambiguous. Subject to and without 
‘waiver of the foregoing objections, Plaintiff responds as follows; 

ADMIT. 

REQUEST FOR ADMISSION NO. 11: 

Admit that no third party advised you that thei opinion of you bad changed based on 
Defendant's Article. 

RESPONSE TO REQUEST FOR ADMISSION NO. 11: 

Plaintf adopts the General Objections by reference as if fully st forth verbatim herein 
Plaintiff objects o this request tothe extent it requires the disclosure of atomey-client privileged 
‘orattomey work product information. Plain futher objects to this request on the grounds that 


it seeks information not within Plaintiff's possession, eustody and control. Plaintiff’ further 
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objects to this request onthe grounds tha itis vague and ambiguous. Subject to and without 
‘waiver ofthe foregoing objections Plaintiff responds as follows 

ADMIT. 
REQUEST FOR ADMISSION NO. 12: 

‘Admit that prior to May 24, 2018, you had been refered to asa “él 


‘more than fifty 
(50) times in the Media. 
RESPONSE TO REQUEST FOR ADMISSION NO. 12: 

Plaintiff adopts the General Objections by reference as if fully set forth verbatim herein, 
Sulbject to and without waiver ofthe foregoing objections, PaintfT responds as follows: 

ADMIT: 

REQUEST FOR ADMISSION NO. 13: 

‘Admit that you did not suffer any harm to your reputation as a result of Defendant's 
Article, 

RESPONSE TO REQUEST FOR ADMISSION NO. 13: 

Plaintiff adopts the General Objections by reference as if fully set forth verbatim hersin, 
PlaintifF objects to this request to the extent i requires the disclosure ofattomney-client privileged 
or attomey work product information, Subject to and without waiver of the foregoing objections, 
Plaintiff responds as follows: 

DENY. 


REQUEST FOR ADM 


JON 


‘Admit that the damage to your reputation that you describe in the First Amended 


‘Complaint occurred before May 24, 2018. 
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RESPONSE TO REQUEST FOR ADMISSION NO. 19; 
Plaintiff adopts the General Objections by refrence as if fully sot forth verbatim herein, 
Plaintiff further objects to ths request on the grounds that itis vague and ambiguous, Subject to 
and without waiver of the foregoing objections, Plaintiff responds as follows: 
ADMIT 
REQUEST FOR ADMISSION NO. 20: 
‘Admit that Defendants Article argued against sore loser laws. 
RESPONSE TO REQUEST FOR ADMISSION NO. 20: 
Plaintiff adopis the General Objections by reference as if fully sot forth verbatim bern, 


Plaintiff further objects to this request on the grounds that it is vague and ambiguous, Subject to 


and without waiver ofthe foregoing objections, PlainifT responds as follows 

Plaintiffs without sufficient information to admit or deny this request and, on that bass, 
DENIES the request, Plintiffrefers Defendant to the Article, which speaks for ise. 
REQUEST FOR ADMISSION NO. 21; 

‘Admit that Defendant's Amiel stated that there wes no doubt tat you speak fora portion 
of West Virginians, 

RESPONSE TO REQUEST FOR ADMISSION NO. 21: 

Plaintiff adopts the General Objections by reference asi fully set forth verbatim herein 
Plain furter objects to this request on the grounds that itis vague and ambiguous. Subject 10 
and without waiver ofthe forgoing objections, Plainviff responds as follows 

Plain ADMITS that the subject Arile states, in relevant part, that “there's no doubt 


that he speaks for a portion of West Visginias.” 
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REQUEST FOR ADMISSION NO. 2 

‘Admit that Defendast’s Article stated that you deserve “the same chance to run as any 
other citizen." 

RESPONSE TO REQUEST FOR ADMISSION NO. 22: 

Plaintiff adopts the General Objections by reference as if fully st forth verbatim bercin 
Subject to and without waiver of the foregoing abjections, Plaintiff responds as follows: 

ADMIT. 

REQUEST FOR ADMISSION NO. 

‘Admit that Defendant Lebrer doesnot reside in West Virginia, 
RESPONSE TO REQUEST FOR ADMISSION NO. 23: 

Plaintiff adops the General Objections hy reference asi fully set forth verbatim herein 
Plaintif further objects to this request on the grounds that it secks information already within 
Defendant's possesion, ustody and contol, Subject to and without waiver of the foregoing 
‘objections Plaintif sesponds as follows: 

Plaintiffs without sufficient information to admit or deny this request and, on that basis, 
DENIES the request 
REQUEST FOR ADMISSION NO. 24: 

Admit that you donot have knowledge of any fet that relate o Defendant Lehrer being 
domiciled in West Virginia 
RESPONSE TO REQUEST FOR ADMISSION NO. 24: 

Plaintiff adops the General Objections hy reference asi fully sot forth verbatim herein 


Plaintiff further objects to this request on the grounds that it seeks information already within 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF WEST VIRGINIA 


CHARLESTON DIVISION 


DON BLANKENSHIP, Case No. 2:19-ev-00236 


Pisiaith [Hon. John T. Copenhaver, J] 
FOX NEWS NETWORK, LLC, et 


Defendants. 


PLAINTIFF DON BLANKENSHIP’S 
RESPONSES TO FIRST SET OF INTERROGATORIES BY 
DEFENDANT ELI LEHRER 


Plaintiff Don Blankenship (“Plaintiff or “Mr. Blankenship”) hereby responds and objects 


st Set of Interrogatories by Defendant Eli Lehrer (“Defendant” or “Mr. Lehrer”) as 


GENERAL OBJECTIONS 


1, Plaintiff hereby generally objects to these interrogatories to the extent they 
request or seek information protected from disclosure by the attomey-client privilege. 
2. Plaintilf hereby generally objects to these interrogatories to the extent they 


request or seck information protected from disclosure by the work product doctrine. 
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RESPONSE TO INTERROGATORY NO, 1 


Plaintiff incorporates by reference his Response to Interrogatory No. 9 as if fully set 
forth herein, PlaintifPhas sustained emotional distress and insomnia as a result of Defendant's 
defamatory publications. Plaintiff was prescribed zolpidem tartrate (Ambieat®) to treat the 
INTERROGATORY NO. 13, 


Identify each and every individual who advised you that their opinion of you had 


changed based on Defendant's Article, 


Plant adopts the General Objections by reference asf flly set forth verbatim bercin, 
Paint further objects thatthe request is overly broad, not suicienlytimited in scope, and 
otherwise inappropriate for an interrogatry in that, among ober things, it calls fora narrative 

Subject to and without waiver of he foregoing objections, discovery isin the cary stages 
aud thus, PainfT has not yet gathered all of the evidence which would be responsive ta this 
interogatory. Plaintiff expects to gather such evidence during the course of discovery, At 
resent, Pluntif is curently aware ofthe following information responsive to this interogatoy: 
Plaintiff claims that every person who reviewed the article referenced i Paragraph 212 of the 
First Amended Complaint falsely refering to him as a “conveted felon” could have changed 
their opinion of Mr. Blankenship's reputation, Plaintiff reserves his right to supplement, amend, 
andor update this response during the course of discovery: 
INTERROGATORY NO. 14 

entity each and every individual who read Defendant's Anicle and the date upon 
which they red it 
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RESPONSE TO INTERROGATORY NO, 14 


Plaintiff adopts the General Objections by reference as if 


ly set forth verbatim herein, 
Plaintiff futher objects tha the request i overly broad, not sufficinly limited in scope, and 
otherwise inappropriate for an interrogatry. Plaintiff futher objects that this intrrogatory is 
premature insofar as discovery isin its preliminary stages, and Plaintiff has not yet taken 
Alepositions af any of Defendant's witnesses or any third parties. Subject to and without waiver 
of the foregoing objections, Plaintiff has not yot gathered all of the evidence which would be 
responsive to this interogatory. At presen, Plaintiff does not have suisient information 9 
identity “each and every individual who read Defendants Article and the date upon which they 
read it” Plaintiff reserves his right to supplement, amend, and update this response during the 
course of discovery 


INTERROGATORY NO. 15, 


ent 


documents that support or relate to your claim that Defendant Lehrer acted 
with actual malice or with reckless and willful distegard for the truth 


RESPONSE TO INTERROGATORY NO. 15: 


PiainttT inconporaes by reference his Response to Tnterrogatory No, 9a if fully set 
forth herein, Subject to and without waiver of the foregoing objections, discovery i in the carly 
stages, Pursuant to Rule 33(d) of the Federal Rules of Civil Procedure, the answer to this 
interogatory may be determined by examining the documents andlor elestonically stored 
information that Plaintiff has produced andlor will produce in this litigation, as the burden of 
Aesiving the answer to this intrrogatoy willbe substantially the same for either pany. 
INTERROGATORY NO. 16 
State all adresses that you contend Defendant Lehrer resided in within West Virgina 
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UNITED STATES DISTRICT COURT. 
SOUTHERN DISTRICT OF WEST VIRGINIA 
CHARLESTON DIVISION 


DON BLANKENSHIP, Case No. 2:19-cv-00236 


Plaintitf, [Hon, John T. Copenhaver, Jr] 
FOX NEWS NETWORK, LLC, ct al 


Defendants 


PLAINTIFF DON BLANKENSHIP'S SUPPLEMENTAL RESPONSES, 
‘TO FIRST SET OF INTERROGATORIES BY DEFENDANT ELI LEHRER 


Plaintiff Don Blankenship (“Plaintiff or “Mr, Blankenship”) hereby provides the 
following Supplemental Responses and Objections to the First Sct of Interrogatories by Defendant 


Eli Lehrer (*Defendant” or “Mr. Lehrer”) as follows: 


GENERAL OBJECTION 


1, Plaintifrhereby generally objects to these interrogatories to the extent they request 
‘or seck information protected from diselosure by the attorney-client privilege. 

2, Plaintiffhereby generally objects to these interrogatories to the extent they request 
‘or seek information protected from diselosure by the work product doctrine. 


” 
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‘SUPPLEMENTAL RESPONSES TO INTERROGATORIES 


INTERROGATORY NO. 
Describe all communications that you had with any person (other than your attorneys) that 
refer or relate to Defendant's Antcle. 


‘SUPPLEMENTAL RESPONSE TO INTERROGATORY NO. 


Plait incorporates by reference his Supplemental Response to Iterrogatory No.7 as 
if fully st forth herein. Although discovery is stil nits nascent stages, a preliminary review of 
Plaintf’s electroically-stored information shows that Plaintiff’ had non-privileged 
communications refering or relating to Defendants Arile with t least the following persons) 
Kirsten Seavedra and James Lea. See eg, Bates Numbers DBO84342-DBO84344; 
‘DBOSS347; DBOSS241 
Plaintiff reserves his sight to supplement, amend, aud update this response during the 


‘course of discovery 


INTERROGATORY NO. 

State all facts that support your contention contained in Paragraph 229 of the Fist 
Amended Complaint, that Defendant acted “with actual malic. eckless disregard and wilful 
disregard ofthe truth o falsity ofthe statements.” 


‘SUPPLEMENTAL RESPONSE TO INTERROGATORY NO. 


PlaintfT adopts the General Objections by reference as if fully set forth verbatim herein, 
Plaintiff further objects thatthe request is overly broad, not sufficiently limited in scope, and 
otherwise inappropriate for an interrogatory in that, among other things, it calls fora naraive 
Plaintiff’ further objects that this interrogetory seeks the mental impressions, conclusions, 
opinions, andor legal theories of counsel. Plaintiff futher objects that this is & contention 
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interogatory that need not be answered unl afler designated discovery has been completed 
pursuant to Rule 33(a)(2) of the Federal Rules of Civil Procedure, Plant futher objects that 
{his intemogatory is premature insofar as discovery isin the preliminary sages, and Paint has 
not yet taken the deposition of Defendant or any of Defendant's witnesses. Paitiff further objects 
that this intemogatory roqusts the premature disclosure of information pertaining 10 expeit 
witness opinions and/or analyses, which isnot yet required a this juncture pursuant to Rule 
26(a)(2\d) ofthe Federal Rules of Civil Procedure, the Scheduling Orde, and other applicable 
statutes, rules, or orders, 

Subject to and without waiver ofthe foregoing objections, discovery is in its early stages 
and thus, Plaintiff bas not yet gathered all of the evidence of actual malice which would be 
responsive to this inerogatory. Plain expects to gather such evidence during the course of 
discovery. At preseat, Plaitffis curently aware ofthe following information responsive to this 
interogatory 


Defendant Lehrer is an experienced political journalist. Defendant is President of R Street 


Institute, « public policy research organization ("think tar 


9, and is @ contributing editor of 
National Affairs. Defendant has previously worked as a reporter at The Washington Times, as 
senior editor of The American Enterprise Institute's magazine, asa visiting fellow in the Center 
for Judicial and Legal Studies at the Heritage Foundation, and as a speechwriter to then-Senate 
‘Majority Leader Bill Frist (R-TN), Defendant’s work has appeared in dozens of newspapers 
including, The New York Times, The Washington Post, USA Today, and Miami Herald. Defendant 
also wrote regularly for The Weekly Standard prior to its closing in 2018. 

‘Charleston Gazette-Mail had published numerous accurate reports about Plaintiff's felony 
acquittals and misdemeanor convietion before Defendant published the defamatory statement 
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bout Plaintiin Charleston Gazette-Mail, In fact, Charleston Gazette-Mail reported extensively 
‘on Plaintif’s criminal proceedings, including Plaintiff's misdemeanor conviction and appeal. For 
‘example and without limitation, Charleston Gazette-Mail published an article on December 3, 
2015, entitled “Blankenship Guilty of One Count, Not Guilty on Two Other,” which states in 
relevant part: “The count Blankenship was convicted of, conspiring, is a misdemeanor for which 
hhe could face up to one year in prison.” (Emphasis added.) 

In addition tothe above, freely-available public records documenting Plaintf?'s wial and 
‘conviction (including previous accurate reports of Mr. Blankenship's acquittals by the Defendant 
‘media organizations themselves) were readily available to Defendant. For example and without 
limitation, in 2016 Plaintiff wrote a booklet entitled American Political Prisoner that was to 
approximately 250,000 slate governors, sate legislators, state judges, federal judges, business 
leaders, and news media organizations. The booklet explicitly states on each of the first few pages 
‘that Plaintiff was convicted of a misdemeanor. In addition to the American Political Prisoner 
‘booklet, Plaintiff published numerous emails and tweets to hundreds of news media organizations 
prior to and during the 2018 West Virginia primary election specifying thet Plaintiff was convicted 
‘ofa misdemeanor, 

Furthermore, at the nationally-televised primary debate on Fox News on May 1, 2018, 
Plaintiff addressed his conviction and imprisonment right out ofthe gate, stating in no uncertain 
terms: “I faced thirty years in prison fora fake charge, and I beat all three of the felonies, ... I's 
incredible, they sent me to prison fora misdemeanor.” (Emphasis added.) 

‘There is legally sufficient evidence substantiating that Defendant either had actual 
knowledge ofthe falsity of his defamatory statement or that Defendant purposely avoided the uth 
bby acting with reckless and willfl disregard ofthe truth o falsity of defamatory statement, Thus, 
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efendant intended to cause injury to PlaintiTby publishing the defamatory statement 
Plaintiff reserves his right to supplement, amend, and/or update this response during the 


‘course of discovery 


INTERROGATORY NO. 

State all facts that support your contention contained in Paragraph 232 of the Fist 
Amended Complaint that Defendant Lebrer “intended to cause injury to Mr, Blankenship by 
publishing ther false defamatory statements 


‘SUPPLEMENTAL RESPONSE TO INTERROGATORY NO. 


Plaintiff incorporates by reference his Supplemental Response to Interogatory No. 7 as 


if fully set forth berein. 


Dated: February 8, 2021. Respectfully submitted, 


DON BLANKENSHIP 
By Counsel 


(sf Jeremy Gray, Esa, 
‘Jeremy Gray, Esq 

(CA State Bar No, 150075, pro hac vice) 
EARLY SULLIVAN WRIGHT 

GIZER & MeRAE LLP 

6420 Wilshire Blvd, 17 Floor 

Los Angeles, CA 90048 

323.301.4660 


Jeray@earlysullivan.com 


{s/ Jeffrey S, Simpkins, Esq 
“Jeffrey S. Simpki 

WYSB #9806 

SIMPKINS LAW 

102 E. 2nd Ave. 

Williamson, WV 25661 

304.235.2735 

simpkinslawoffice@ gmail.com 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA 
CHARLESTON DIV: 


DON BLANKENSHDP, : 
Plaintiff, : 

. + Civil Action No 2:19-ev-00236 

HONORABLE ANDREW : 


NAPOLITANO (RET), eral 


Defendants 


DEFENDANT ELI LEHRER'S MEMORANDUM OF LAW IN SUPPORT OF HIS 


MOTION FOR SUMMARY JUDGMENT 
Joseph SD. Christof, Esq, (WV#6277) Jennifer S. Jackman, Esq, 
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1.  gyTROpuCTH 


Plant, Don Blankenship (Plant), the selEdeseribed “most hated man in Mingo 
County, West Virginia,” who served one year in a federal penitentiary reserved for felons afer 
‘being convicted of a crime relating to violation of mine safty standards that resulted in a mine 
explosion tha killed 29 men, filed this aston alleging (1) Defamation and (2) Invasion of Privacy 
against dozens of defendants after they mistakenly refered to him as a felon when, in fact, he was 
‘misdemesnant, Within months after his release from federal prison, lai decided to nun for 
the 2018 US, Senate race as the Republican candidate in West Virginia and lost the primary 
lection, Due to Plant's istry, his political run was widely reported in the press and over the 
course of several months, he was publily refered o asa convicted felon more than 50 mes by 
‘major news outlets including, ner alia, Fox News, CNN, NPR, and MSNBC. 


After Plaintiff lost 


primary election, he attempted to run as a Constitution Party 


Candidate but was probibited ftom doing so by a “Sore Loser Law.” Defendant, Ei Lehrer 
(*Defendant” or "Mr. Lehrer”, agreed with Plaintiff thet the Sore Loser Law should not prevent 
hhim from running in the general election and wrote an opinion editorial (“op-ed”) that was 
published in The Charleston Gazete, arguing thet Plaintiff should be allowed to continue his 
‘campaign. In reliance on the prior reports that Mr, Lebrer head in the media describing Plaintiff 
ssa convicted felon, Mr Lehrer mistakenly called Paintia convicted felon, though this mistake 
‘vas corrected within 24 hours. 

Summary Judgment should be entered in favor of Mr. Lehrer on both counts as there is no 
‘genuine dispute of material fact and Mr, Leer is entitled ta judgment as a matter of law. Fist, 
there is no evidence of actual malice, which must be proven by clear and convincing evidence 


Second, there is no evidence of an intent to injure. Third, there is no evidence of resulting injury. 
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Fourth, with regard to the invasion of privacy count, Mr. Lehrer did not “give publicity” to the 
‘claim that Plaintiff was a convicted felon. For the reasons that follows, summary judgment must 
‘be awarded in favor of Mr, Lehrer 


M1, STATEMENT OF MATERIAL FACTS NOT IN DISPUTE 


1n 2018, Plain was one of several Republican candidates inthe primary election vying 
to be the next United States Senator for West Virginia. First Amended Complaint ("FAC"), 42. 
Prior to his candidacy for Senator, Plaintiff was the CEO of Massey Energy. FAC,§7. In 2010, 
«tragic explosion occured at Massey's Upper Big Branch Mino, taking the lives of twenty-nine 
riners. FAC, 8, Following the explosion, Plaintiff was indicted by a federal grand jury for three 
separate felonies anda misdemeanor eating tothe explosion. FAC, 49. The federal prosecution 
‘went to trial in October 2015, and Plaintiff was convicted of conspiring to willfully violate federal 
amine safety laws. United States v. Blankenship, 46 F 34663, 667 (84 Cit. 2017) 

‘As a reslt of his conviction, on April 6, 2016, Plaintiff was fined $250,000.00 then 
sentenced and set to federal prison for one (1) yeur. FAC, $11, 144. According to Plaintiff, he 
‘vas the only prisoner at Taf Prison in California who was not convicted ofa felony. FAC, 144 
See ulso Fx, 1 at 348:15-348:12, Mr Blankenship was release fom federal prison in the spring 
‘of 2017 and then served time ina halfway house. FAC, 9 148 

Jn January 2018, Plt announced his plans torun as a Republican forthe United States 
Senate sat for West Viginia. FAC, 146, This generated substantial media coverage. During the 
time period of January 26,2018 through May 24,2018, there were more than ity (50) publications 
via newspaper, social media and television that identified Plaintiff as a “eonvited felon” oF 


“felon” 
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1, On January 26, 2018, Political Commentator, Zack Colman, referred to Plaintitt 
asa “convicted felon” in a tweet. FAC, § 149. 


2, On March 30, 2018, tne Democratic Senatorial Campaign Commitee published 
an article referring to Plaintiff as an “ex-felon”. FAC, 4 152, 


3. On April 10, 2018, 354 PAC called Plaintiff a “convicted felon” in # tweet 
FAC, 4153. 


4, On Apsil 10, 2018, The National Law Journal published an article referting to 
Plaintiff as a “convicted felon.” FAC, 154, 


5, On April 15, 2018, Fox News aired a segment during which Judge Napolitano 
reported that Plaintiff “went to jail for manslaughter.” FAC, ¥ 156, 


6. On April 16, 2018, MSNBC referred to Plaintiff's a “felonious coal baron” in 
tweet, FAC, § 169, 


7. On April 23, 2018, MSNBC aired 2 segment wherein Chris Hayes referred to 
‘Mr. Blankenship a’ a “coavieted felon." FAC, 9 170. 


2018, Fox News reported that Plaintiff went to jail for 
FAC, #16. 


9, On April 25, 2018, Down With Tyranny posted an article referring to Plaimtitt 
asa “felon.” FAC, 7159, 


10, On April 29, 2018, CNN News reported that Plaintiff was a “convieted felon.” 
FAC, 413. 


11, On May 2, 2018, CNN aired a segment wherein S.E, Cupp referred to PlaintitT 
asa “felon.” FAC, 9 171 


12, On May 3, 2018, The Washington Times published an article referring to 
Plaintffas a “convicted felon." FAC, § 162. 


13,On May 3, 2018, Mediaite published an article referring to Plaintiff as a 
“convicted felon.” FAC, 4 164. 


14, On May 4, 2018, NPR published an article referring to Plaintiffas a “convicted 
felon." FAC, 4165, 


15, On May 5, 2018, MSNBC aired a segment wherein Joy Reid identified PlaintitT 
asa “convicted felon.” FAC, § 172. 
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16, On May 7, 2018, Fox News aired a segment wherein Neil Cavuto referred to 
Plaintiff as a “convicted felon.” FAC, § 166, 


17. On May 7, 2018, Fox News aired a different segment wherein Stephanie Hamill 
referred to Plaimiff as a “convicted felon,” FAC, 4 167, 


18, On May 7, 2018, Fox News aired a segment wherein John Layfield referred to 
Plaintiff’ as a “felon.” FAC, 4 168, 


19. On May 7, 2018, Fox News aired a segment wherein Bradley Blakeman 
referred to Plaimifas a felon.” FAC, § 168, 


20, On May 7, 2018, CNN aired a segment wherein S.E, Cupp referred to PlaintifT 
asa “convicted felon.” FAC, § 174 


2 


On May 7, 2018, Rolf Calf published an article thet referred to Plaintiff as 3 
“convicted felon.” FAC, 4175, 


(On May 7, 2018, The Guardian published an article referring to PlaintfT as a 
convicted Felon” FAC, 4 176. 


23, On May 7, 2018, News and Guts published an article referring to Plaintiffas “a 
felon.” FAC, $177, 


24, On May 7, 2018, Holly Figueroa O”Reilly made two tweets referring to PlaintitY 
asa “felon.” FAC, $178 


25, On May 7, 2018, CNN aired a segment wherein Joe Lockhart referred to 
Plaintiff asa “convicted felon.” FAC, § 179. 


26. On May 7, 2018, Watuaga Watch posted an article refering to PlaintfT as a 
“felon.” FAC, $180, 


27.0n May 8, 2018, LA Times published an article referring to Plaintiff as @ 
“felon.” FAC, $181 


28, On May 8, 2018, Market Watch published an article referring to Plaintiff as an 
“exefelon.” FAC, § 182. 


29, On May 8, 2018, Chris Jones referred to Plaintiff as @ “convicted felon” in @ 
tweet, FAC, © 183. 


4621 


USCAS Abesile151 8800236" BBcument BUY PileePObG721 "Padé M24 Pageln 4: 13799 


30,On May 8, 2018, Splinter published an article referring to Plaintiff as a 
“convicted Felon.” FAC, § 184, 


31, On May &, 2018, im Heath identified Plaintffas a "convicted felon” ina tweet 
FAC, 185. 


32, On May 8, 2018, the New York Daily News published an article refering to 
Plaintif'as a “convicted felon.” FAC, § 186, 


33, On May 8, 2018, The National published an article referring to Plaintiff's 
‘conviction as a “felony.” FAC, { 187. 


34. On May 8, 2018, The Daily Beast published an article identifying Plaintiff as a 
“felon.” FAC, F188 


35, On May 8, 2018, The Washingion Post published an article referring to Plaintift 
asa “felon.” FAC, ¥ 189, 


36, On May 9, 2018, MSNBC aired a segment wherein Chris Hayes referred to 
Plaintiff asa “convicted felon,” FAC af 191 


37. On May 9, 2018, The Weekly Standard published an article referring to Plaintit 
asa “felon.” FAC, ¥ 192, 


38. On May 9, 2018, Esquire published an article referring to Plaintiff as a 
“convicted Felon.” FAC, 4 193. 


39. On May 9, 2018, The Hayride published an article referring to Plaintiff as a 
‘convicted felon.” FAC; 194. 


40, On May 9, 2018, Now This Palitis broadcasted a video referring to Plaintiff as 
‘panvicted felon.” FAC, 195, 


41, On May 9, 2018, Fox Business broadcasted a segment wherein Elizabeth 
‘McDonald referred to Plaintiff asa “racist felon,” FAC, § 196, 


42,On May 9, 2018, The New Hampshire Union Leader published un article 
referring to PlaintifTas a “felon.” FAC, § 197. 


43.On May 10, 2018, Breitbert published an article describing Plaintiff as a 
“convicted felon.” FAC, § 198. 


44,0n May 10, 2018, The Hill published an article referring to Plaintiff as a 
“convicted felon.” FAC, 4 199. 
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45, 


46. 


41, 


48, 


49, 


50, 


3 


32 


33 


55, 


56, 


‘On May 10,2018, Wonkette published an article referring to Plaintiffs a “racist 
felon.” FAC, $ 200, 


On May 11, 2018, Daily Mail published an article referring to Plaintift as 
“convicted felon.” FAC, 4 201 


On May 12, 2018, The Guardian published an article referring to Plaintiff as 
“convicted felon.” FAC; ¥ 202. 


‘On May 14, 2018, Vice published an antcle referring to PlaimtfY as “convicted 
felon.” FAC, 4 208, 


(On May 16, 2018, the 74 published an article referring to Plaintfas a “felon.” 
FAC, $204 


On May 16, 2018, The Washington Times published an article referring to 
Plaintiff'as a “convicted felon.” FAC, § 205, 


‘On May 17, 2018, NBCNews.com published an article referring to Plaintiff as 
convicted Felon.” FAC, 4 206. 


(On May 21, 2018, Breakfast Media published a tweet referring to Plaintiff as 3 
“convicted felon.” FAC, $207. 


(On May 22, 2018, the Assaciated Press published an anticle referring to Plainift 
asa “convicted felon.” FAC, § 208, 


‘On May 24,2018, The Sacremento Bee published an article referring to Plains 
asa “convicted felon.” FAC, § 209, 


(On May 24, 2018, The Observer published an article referring to Plaintiff as a 
“convicted felon.” FAC, 4 210, 


‘On May 24, 2018, Yo 
asa “convicted felon.” 


Daily Record published an article referring to Plaintitt 
AC, F211 


Plaintiff lost his bid to be the Republican nominee for the West Virginia U.S. Senate race on 


May 8, 2018. FAC, #190, W. Va. Code § 3.5.23 is known as a "Sore Loser Law” that prohibits 


parties who los 


4 primary election and from changing their voter registration to a minor party 
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‘organization in order to take advantage of later filing deadlines and allow their name to be on the 
‘general election ballot. Under the Sore Loser Law, Plaintiff was probibited from running as @ 
Constitution Party candidate in the Republican Primary Election since he lost the Republican 


Primary. 


“Mr. Lehrer isthe President of Stet Institute, a nonprofit, nonpartisan, public policy esearch 
onganization which he co-founded in 2012 in Washington, D.C. Ex. 2,12. Mr. etre snot and 
has never been employed by The Charleston Gazette, Ex. 2,43. Though multiple media outlets, 
Mr. Lehrer became familar with Paint’ attempt to run forthe Republican nomination his loss 
and his aterpt to re-register as a Constitution Party candidate so he could ran in the General 
Election, Ex. 2,14, Mr. Lehrer had also read, seen and heard multiple major media outlets he 
trusted refer to Pliniff asa convicted felon, which he believe to be true based on the facts he 


‘ew and the media reporting, Ex.2, 5, 


In May 2018, Mr, Lebrer wrote an op-ed that argued thatthe West Virginia Sore Loser Law 
shouldbe repeated and that Plaintiff shouldbe allowed to ran as a Constitution Party candidate in 
the General Election, Ex. 2,416. See also Ex. 3. Mr. Lehrer's original op-ed referred to Plaintiff 


as a “convicted felon.” At the time Mr. Lehrer wrote the op-ed, he relied on the trusted news 
teports he had seen and listened to that identified Plaintiff's a “convicted felon” and he had no 
Amowledge that Plaintiff had actualy only been convicted of a misdemeanor. Ex, 2,415, This 


belief was bolstered by Mr, Lebrer's understanding that Plaintifs conviction arose from a deadly 


mine explosi 


Ex. 2.5. To be clear, when Mr. Lehrer wrote the op-ed, he understood and 


believed that Plaintiff was indeed a convieted felon. Ex. 2,45 
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‘After writing his op-ed, Mr. Lehrer followed the process he typically follows when he authors 


articles, including a peer-review process for clarity, substance of arguments and other general 


accepted writing standards, Ex. 2,417, 


Ex, 4, No.6, As part ofthe peer review process, 
‘Mr. Lehrer's draft op-ed was reviewed by R Street communications staff for clarity, substance of 
arguments and other generally accepted writing standards. Ex.2, 17. No one identified any issues 


‘with regard to the accuracy of Mr. Lehrer’s characterization of Plaintiff as a “convicted felon.” 


247. 


(On or about May 25, 2018, The Charleston Gazette published Mr, Lehrer's op-ed, Ex, 2,418 
Prior to publication, no one from The Charleston Gazette raised any concerns regarding the op-ed 
toMr. Lehrer. Ex.2,4}8. Mr. Lebrer, who does not and has never lived in West Virginia, does not 
subscribe to The Charleston Gazette and did not review The Charleston Gazette articles relating, 
10 Plaintiffs conviction or acquitals before writing his op-ed. Ex. 2,412. Therefore, Mr. Lehrer 
hhad no knowledge that The Charleston Gazette had purportedly previously reported that Plaintiff 
‘was only convieted ofa misdemeanor. Within 24 hours ofthe initial publication, The Charleston 


Gazette issued a correction that stated: 


“CORRECTION: An earlier version of this column incorrectly 
characterized Blankenship’s conviction. He was convicted of 
‘conspiring to violate federal mine safety standards, which is a 
misdemeanor.” Ex. 2,99. 
By the time Mr. Lehrer's op-ed was published, Plaintiff had already lost the Primary election 
Ex. 2,410. Plaintiff admits that Mr. Lehrer’s article did not affect the outcome of the West 


Virginia Republican primary for the United States Senate, held on May 8, 2018, Ex. 5, No. 10, 
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Plainiff concedes that despite months of discovery, he “dofes}n't have any evidence of what 
anybody (ie, any ofthe defendants} knew a the time they made the statements} a issue, Ex. 1, 
262:14-21, Mr. Lehrer never read Plantes booklet, American Political Prisoner, or Plant's 
tweets and emails that he purportedly sen to governors, legislator, judges, business leaders and 
news media organizations, Ex. 2,113. Mr. Lehrer has no knowledge of ever receiving any of 
‘hese publications from Plaintiff and does not believe he was ever a recipient of such tems, Ex 

2,413. Mr. Leer did not watch the primary debate on Fox News on May 1, 2008, Ex.2, $14 


‘Mr, Lehrer's op-ed advocated for Plaintiff's postion though it di refer to Plaintiffas “convicted 


felon.” Ex. 2,410. 


‘Mr. Lehrer did not intend to cause harm to Plaintiff. Ex. 2,410, To the contrary, Mr. Lehrer 
‘was advocating on Plaintiff's behalf. Ex. 2,4 10. Mr. Lehrer’s motivation in writing the op-ed 
‘was to defend Plaintiff's desire to continue his campaign for Senate afler losing the primaries and, 


‘more importantly, make a case against the Sore Loser Law that Plaintiff objected to. Ex. 2,410. 


‘See also Ex. 4, No. 4. The op-ed was the frst and only article Mr. Lehrer ever wrote regarding 
Plaintiff on any topie whatsoever. Ex. 2, 11, Moreover, the focus of the op-ed was on Sore 
Loser Laws not Plaintiff. Ex. 2,11. Prior to writing the op-ed, Mr. Lehrer had never met 


Plaintiff and had no ill-will toward him. Ex. 2,15. 


‘Mr, Lehrer's op-ed advocated for Plaintiff to be allowed to run in the general election, ‘The 


‘op-ed argued that “there's no doubt that [PlaintfT] speaks for a portion of West 


inginians” and 


‘that Plaintiff deserved “the same chance to run as any other citizen.” Ex. 5, Nos. 21-22. 


Plaintiffs unable to identify a single person who read Mr. Lehrer's op-ed, let alone who read 


itbefore the correction issued. Ex.6,.No. 14. Plaintiff admits that no third party advised him that 
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their opinion of him had changed based on Mr. Lehrer's op-ed. Ex. 5, No. 11. Plaintiff further 
admits that before May 25, 2018, he had been referred to as a “felon” more than SO times in the 


media, Ex. 5, No. 12, 


Afier the mine explosion, Plant was forced out of Massey Coal. Ex. 1, 92:14-93:16. Since 
his departure from Massey in December 2010, Mr. Blankenship has not sought, been offered, or 


‘obtained any employment or served on any corporate boards of directors. Ex. 1, 154:13-156:L 


Plas 


thas described himself as “the most hated man in Mingo County.” Ex. 1, 451-53, 


STANDARD OF REVIEW, 
“The court shall grant summary judgment ifthe movant shows that there is no genuine 
ispute as to any material fat and the movant is entitled to judgment asa matter of aw.” Fed, R. 
Civ. P, S6(a)-(e; Hunt». Cromartie, 526 U.S, $41, 549 (1999), A “material fact is fat that 
‘could affect the outcome of the case, Anderson v. Liberty Lobby, Inc, 47 U.S. 242, 248 (1986); 


News & Observer Publ’g v. Raleigh-Durham Airport Auth, 597 F.3d 570, 576 (4! Cir, 2010), A. 


‘genuine issue” concerning a material fact exists when the evidence is suflicient to allow a 
reasonable jury to return a verdict in the nonmoving party's favor. FDIC v. Cashion, 720 F.3d 


169, 


30 48 Cir. 2013), 

‘While the moving party bear the burden of showing that there is no genuine isu of 
rte fact and thst itis nied to dgment as mater ofl the non moving party mst coms 
ferwatd with more than “mee pecultion or the building of one aference upon stoi” resist 
dismissal ofthe ease Clotex Corp. Cate, ATT US. 317, 322-23, (1986); Beale . Hardy, 769 
F.2d 213, 214 (4 Cir, 1985), Ifanonmoving party “fails to make a showing sufficient to establish 


the existence of an element essential to that party's ease,” then summary judgment should be 


10 
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‘granted because “a complete failure of proof concerning an essential element... . necessarily 


renders all othe facts immaterial." Cefotes, 477 U.S, at 322-23, 


IV. ARGUMENT 


There is no genuine dispute of material fact and Defendant Lehrer is ened to judgment 
as matter of law on both counts asserted against him. Ftst, there is no evidence of malice, let 
lone clear and convincing evidence, The undisputed reord shows that Mr. Lehrer's reference to 
Paint? as a felon occurred after over $0 other publications reported the same information over 
the course of several months and Mr, Leer believed that this statement was tr. Second, there 
{sno evidence ofan intent to injure, To the contrary, when the article is read asa whole iis clear 
that Mr, Letuor wes advocating that Plaintiff should be allowed to run in the general eletion 

‘Third, thre is no evidence of resulting injury. Plaintiff's damages are primarily focused on bis 
primary election loss and Mr. Leer’ op-ed was published after he Tos the primary, Moreover, 
Plaintiff cannot identify 2 single person who read the op-ed, lt slone changed their opinion on 
Plant, the self-described “most hated maa in Mingo County” because ofthe artile Finally, for 
the same reasons thatthe defemation claim fails, so too does the privacy claim, In addition to 
those reasons, the claim fils because Mr, Lehrer didnot “give publicity" tothe claim that Plaintiff 
was a convicted felon. Rather, this had been reported over SO times in major media outlets before 
Mr. Lohrer's op-ed 


A. Plaintif’s Defamation Claim Fails a 


fr of Lav. 
Defamation is a “false written or oral statement that damages another's reputation.” Pritt 


Republican Nat. Comm, 557. 


1d 853, 861 (W. Va, 2001). In West Virginia, there are three 
types of plaintiffs in defamation cases: (1) public officials and eandidstes for public offie; (2) 


public figures; and (3) private individuals. Hinerman v, Daily Gazette Co,, 423 $.F.24 560, 564 
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(W. Va, 1992). The recordin this cas clearly establishes that Plaintiff was a candidate for public 
office and a public igure 

‘To succeed on hie candidate for publi office defamation claim, Plaintiff must rove tha 
(2) there was publication of a defamatory slaement; (2) the sated facts were fake; and (3) 


Defendant Leher published the statement with aetual mallee, fd, at $63. Seo 


10 Pritt, supra at 
861-63, As part ofthe actusl malice prong, a candidate for public office must also prove that (1) 
the statements were made with reckless and willful disregard for the truth and (2) with the intention 
toinjure the plaintiff, Jd. See also and Sprouse v, Clay Comme'n Inc, 211 S.B.24 674, 681 (W.Va. 


1975), PlaintifTmust prove actual malice by clea 


1d convincing evidence that Mr, Lehrer made 
the defamatory statement with knowledge that it was false or with reckless disregard of whether it 
‘was false or not. New York Times Co. v. Sullivan, 376 US. 254, 280 (1964), 

“Reckless disregard” may be found if“the defendant entertained serious doubts as to the 
‘ruth of his publication, Publishing with such doubts shows reckless disregard for truth or falsity 
and demonstrates actual malice.” Si. Amant v. Thompson, 390 U.S. 727, 731 (1968), 
“Establishing actual malice is no easy task, because the defamation plaintiff bears the burden of 


proof by clear and convincing evidence." Carry, Forbes, Ie, 289 F-34273, 282 (4 Cir 


2001). A defendant's reliance on trustworthy sources does not support a finding of actual 
malice, Horne v. WTVR, LLC, 893 F.3d 201, 211 (4! Cir, 2018), cer, denied., 139 8, Ct. 823 
(2019), Moreover, the “failure to investigate before publishing, even when a reasonably prudent 
person would have done so, is not sulicient to establish reckless disregard.” Harte-Hanks 


Communications, Inc. v. Connaughton, 491 US. 657, 688, (1989). 


1, ‘There was no Actual Malice 
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Plaintf'elaim for defamation fils asa matter of law because the record is void of any 
evidence of malice on the part of Mr Lee, let alone clear and convincing evidence. la his 
<epositon, Plaintiff admited that he had no evidence of what anyone knew at the time they 
characterized him as a convicted felon, AS no reasonable jury could find that Mr. Lehrer 
exercised actual malice when he wrote the op-ed, Plintifsclaims fa 

44. There is no evidence of actual malice. 

There is no evidence in the revord of actual malice. When asked in interrogatories to state 
all fet to support his contention tat Mr, Lebrer acted with actual malice orn eckess and willful 
disregard ofthe truth oF falsity ofthe statements, Plainff identified no supporting facts, Ex. 7, 
No. 7. Instead, Plaintiff alleged that Ms, Lehrer is “an experienced political journalist” and that 
The Charleston Gacete published numerous aecurate reports about Plaintiffs felony acquis 


In addition, Plaintiff referenced his own emails, tweets, booklet (American Prisaner) and the May 


1, 2018 Fox News debate in a failed attempt to impute knowledge of his misdemeanor status to 
Mr. Lehrer. Ex. 7, No.7. 


TThe undisputed record shows that Mr. Lehrer did not read and Charleston Gaceite articles 


‘or any of Plaintiffs published reports, emails, or tweets. Ex. 2, $Y 12 and 13, Moreover, the “mere 
presence” of previous Charleston Gazette articles accurately reporting about Plaintifs 
‘convictions docs not establish that Mr. Lehrer knew that his characterization of Plaintiff as a felon 


as false since this does not show what M 


knowledge or sate of mind was when writing 
the article, New York Tines, 376 U.S, at 287, To be clear, the undisputed record shows tha Me. 
Lehrer understood and believed atthe time he wrote the artile that Plaintiff was a convicted felon 
aud had never tead Plaintifs American Political Prisoner booklet, emails o twee 


b. There Was No Reckless Disregard or Willful Disregard for the Truth 
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‘There is no evidence of reckless ot wilful disregard forthe truth. The undisputed record 
shows that Me, Leher’s belief that Plaintiff was a convicted felon was reasonable and that he had 
1no doubts that his reference to same was accurate, 


i. More than 50 publications reported thal Plaintiff was a convicted 
felon before Mr, Lebrer's op-ed. 


Mr. Lehrer’ op-ed was published on or about May 25, 2018, By the time Mr. Leber 
‘wrote the op-ed, multiple major news media outs including, inter alia, Fox News, CNN, 
MSNBC, Assoclated Press, Washington Times, and Washington Post had reported that Plaintiff 
‘was a convicted felon, Indeed, by May 25, 2018, the characterization of Plaintiff as felon had 
been published more than fily (50) times in social media, television, online and in print, Me. 
Lehrer read and listened to these reports and understood, based upon the reporting, that Plaintiff 
had been convicled ofa felony arising frm his involvement in the 2010 mine disaster, particularly 
since he spent one year in a federal prison, His reliance on these trusted sourees when writing his 
‘op-ed does not support finding of malice. Harte-Hanks, supra, 
ii, Plaintiff spent one year in a federal prison reserved for felons. 

Although Plaintiff was convicted of @ misdemeanor, the misdemeanor was for conspiring 
to willfully violate federal mine-safety laws after one ofthe deadliest mine explosions in history 
ted to the deaths of 29 men. Plaintiff spent afl year ina federal prison and was fined $250,000, 
According to Plaintiff, he was the only misdemeanant in that penitentiary, Mr, Lehrr’s 
‘understanding that Plaintiff (who spent a yea in federal prison for his ations that contibuted to 
the multiple deaths) was a felon, was reasonable given the circumstances. 


iii, Mr. Lebrer’s op-ed was reviewed internally and externally before 
publication. 
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Mr. Lehrer's op-ed was reviewed both internally and externally before publication 
Plaintiff does sot claim that Mr. Lehrer deviated from any generally acceptable standards for 
“writing op-ed articles and the record is devoid of any evidence regarding same.' ‘To the contrary, 
‘the record shows that Mr. Lehrer (dhe President of R Street) forwarded his draft article to R Street’s 
‘communications and editorial staff for review. Although changes were proposed (and made), none 
of the changes related to the reference to Plaintiff's a “convicted felon.” The op-ed was then 
forwarded to The Charleston Gazette for review before it was published, The Charleston Gazette 
did not question or change the reference to Plaimtiff as convicted felon. 
6. Mr Lehrer did not intend to injure Plaintiff 

Plaintiff cannot meet his burden in showing that Mr. Lehrer intended to injure him. The 
Supreme Court of Appeals requires candidates for office to prove that the false statement was not 
‘only published with willful and reckless disregard forthe truth bu also “published with a deliberate 
iment to injure.” Sprouse, 211 S.E, 2d at 679, In reviewing the op-ed, the Court must consider 
the article as a whole and cannot view the allegedly defamatory words in isolation. Crump v. 
Beckley Newspapers, Inc., 320 S.E. 24 70, 87 (W. Va, 1983). Instead, they must be viewed in the 
context of the entre article, Jd, When reviewing the op-ed as a whole and viewing the allegedly 
defamatory words in the context of the entre article, no reasonable finder of fact could find that 
‘Mr, Lehrer intended to injure Plaintiff: Rather, the op-ed advocated for Plaintiff and argued that 
the Sore Loser Laws should not apply and that he should be permitted fo run as a Constitution 


Party candidate. “The fact that Mr. Lehrer was trying to convince readers to allow Plaintiff to 


1 Nataly, Plan didnot ety an expert to establish wha the generally accepted standards wee orth there 
war a deviation of same 


1s 
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continue his campaign eliminates the possibility ofa finding of actual malice as there was no 
intention to injure. 

‘As theres absolutly no evidenoe of actual malice, lt alone clear and convincing evidence, 
Paint?’ claim for defamation fis asa matter of aw: 

2, ‘Thee is no evidence of damages arising from Mr, Lebvers publication, 

‘To sueceed on his claim, Plants required to prove hat he was injured as a result of Mr. 
Lee's conduct. “Special damages cannot be recovered” without “proof of loss or damages as 8 
consequence ofthe publication." Milan v. Lon, 88 S.E 618,620 (W.Va, 1916), He has not met 
this burden, First, Painiffs damages claim is based on the fact that he lost the primary election, 
Ivis undisputed that Ms. Lelver’s publication occurred after Plaintiff lost the election and after 
‘more than 50 news reports and social media postings called him a convicted felon, Second, 
PlainttT was unable to identity a single person who read te op-ed, let alone changed ther opinion 
‘of Plait, who desribes himselfas “the most hated man in Mingo County” asa result ofthe op- 


ed, 


Ex. 5, No. 14, Third, although Plainff secks more than $900 million in lost business 
‘opportunities, Plaintiff has not identified a single business opportunity tht he fost due to Mr 
Leber’ op-ed (hat was corrected within 24 hours of publication) To the contrary, ts undisputed 
that after Plain was forced out of his postion as CEO of Massey Coal he never sought nor was 
offered any other employment or board positions. To be clear, Plaintiff had not worked, in any 
capacity, in the more than seven years leading upto Mr. Lehrer’ op-ed —ineluding the time petiod 
bere his federal conviction, 
i. The statement isnot defamatory per se 

Me, Lehrer's misstatement was not defamatory per se and Plaintiff is not eatiled to 


presumed damages which are only allowed when the statement is “so obviously and materially 


16 
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‘harmful to reputational interests” that damages can be presumed, Bell v, Nat'l Republican Cong. 
Comm, 187 F. Supp. 2d 605, 616 (S.D. W. Va, 2002). Although Mr. Lehrer erroneously 
referenced Plaintiff as @ convicted felon, this label was not materially false, Although convicted 
of only a misdemeanor, Plaintiff served one year ina federal prison purportedly as the only non- 
felon in the prison ~ for his role in the Massey mine explosion that killed 29 miners. Here, the 
falsity ofthe statement was only a “matter of degree” and as such, damages may not be presumed, 
Richard Hv. Rachel B., 2019 WL. 6998331 at *1 (W. Va, Dec. 20, 2019) (referencing plainifT as 
“thief, drug dealer, arsonist and murderer” did not give rise to presumed damages when plaintiff 
‘was not a murderer since the falsity “was only a mater of degree 

As there is no evidence of resulting injuries and injuries cannot be presumed, Plaintiff's 
defamation claim fails as a matter of law 

B, Plaintiff's False Light Claims Fails as » Matter of Law, 

‘Mr, Lehrer is entitled to judgment as a matter of law on the false light claim, In order to 
succeed on a claim for false light invasion of privacy, Plaintiff must prove that (1) Mr. Leber gave 
publicity to a matter concerning Plaintiff that places the Plaintiff before the public ina false Light; 
(2) the publicity was widespread; (3) the matter was fase; (4) the false light would be highly 
offensive to a reasonable person; and (5) Mr. Lehrer had knowledge of or acted in reckless 
dlisrogand ast the falsity ofthe matter (actual malice), Taylor v, W. Va. Dep't of Health & Human 


Res,, 288 SE, 24.295, 31 


16 (W. Va. 2016). While false light claims are similar to defamation 
<laims they differ in that the tort requires proof of widespread publicity and thatthe matter at issue 
‘was “offensive to a reasonable person.” Crump, 320 $.F. 2d at 87. That said, the two torts are 


‘treated in essentially the same manner. Id 
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Mr, Lehrer did not “give publicity” let alone widespread publicity to Plaintiff's alleged 
status a8 a convicted felon because that misstatement had already been widely publicized before 
his op-ed was published. Giles v. Kanawha Cty. Bd. of Educ., No. 17-0139, 2018 WL 300605 at 
*5.(W. Va, Jan. 5, 2018). In this ease, more than $0 other journalists, pundits, bloggers, and 
‘tweeters had referred to Plaintiff as a convicted felon before Mr. Lehrct's op-ed was published. 
Id, Moreover, there is no evidence in the record of any person who read the op-ed before it was 
‘corrected the next day and Plaintiff, when asked, could not identify a single person. As the record 
is void of any evidence that any person read the article, Plaintiff cannot mect his burden of proving 
‘widespread publicity 

As explained in detail above, Plaintiff's claim for false light invasion of privacy must fail 
because the statement — “convicted felon” —is substantially true and Plaintiff has not pled any facts 


‘to support his conclusory allegation that Defendant acted with actual 


alice ora reckless disregard 
for the truth, Therefore, Plaintiff's claim for false light invasion of privacy fails es a matter of law 


‘and must be dismissed 


For the reasons staled above, Defendant respectfully requests that this Court grant 
‘Defendant’s Motion for Summary Judgment and enter judgment in favor of Eli Lehrer on all claims 
asserted against him with prejudice and for such other relief this Court doems appropriate, 


ated: June 7, 2021 
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PRELIMINARY STATEMENT 

Defendant Ef Lehrer ("Lehrer") seeks summary judgment even though he 
wvrongly identified Plaintiff Don Blankenship (*Hlankenship) as a “convicted felon” 
In an op-ed published in the Charleston Gazette-Mai/on 25 May 2018. Ex. 1. 

Lehrer claims that he relied on “trusted news reports” for the false 
information, ECF No, at 7. However, Lehrer falls to specifically identify the exact 
sources of the disinformation. The inability ty recall the genesis of defamatory 
statement places Lehrer's credibility into question, 

The Charleston Gazette-Mail was the obvious best source of available 
information about Blankenship's criminal history. Even so, Lehrer concedes that he 
did not read the various Charleston Gazette-Mail reports about. Blankenship’s 
misdemeanor conviction anid Felony sequittals. ECF Na, 898 2 at 12. The omizzion 
of the Charleston Gazette-Mail as 3 primary source, a5 well 35 reputable national 
ews sources, was an extreme departure from protessional publication standards 
and purposeful avoidance of the truth, 

Lehrer disingenuously allages that he was “advocating on [Blankenship's} 
behslt” and was motivatad “to defend [Blankenship’s| desire to continuc his 
campaign for Senate ...* fat 9. However, Lehrer’s reference to Blankenship as a 
“eomvicted felon was gratuitous far an op-ed ostensibly focused.on critiquing “sore 
loser* laws. i, at 9 Moreover, Lehrer alo extranenusly wrote that Blankenship 

inn't the type uf porson most would like to see in the Senate.” Ex. 1.As English poet 


and deanimtist John Gay wrote: "An open fow may prove a curse, but w pretended 
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‘lend is worse.” 
Blankenship can and will establish special damages through expert testimony 
and by his ovmn testimony, Moreaver, Blankenship is entitled to general damages at 


8 matter of law because Lehrer's reference to Blankenship as a “convicted felon* 


Was materially false and defamation per se. 

Lehrer’s defamiatory statement placed Blankenship in a false light before the 
public Blankenship had never been misidentified as a “convicted felon” in the 
Charleston Gacette-Mail before Lelwer's op-ed. Certainly, it would be highly 
coffensive (0 2 reasonable person who has never been convicted of a felony to be 
referred to as.a “convicted felon” in a prominent newspaper. There are cumulative 
evidentiary factors that indicate Lehrer acted in reckless disregard as to the falsity of 
the defomatory publication 

tm summary, Latwer’s amnesia regarding the origin of the defamatory 
statement, lackadaisical research methodology, and pejorative commentary 
cumulatively provide a legally sufficient factual basis for a jury 10 reasonably 
conclude that Lehrer published the defamatory statement with actual malice in 
rocktess disregard of the truth. Moreover, there is evidence showing that 
Blankenship sustained special and general damages as a proximate result of Lohror’s 
defamatory publication. Finally, there is a legally sufficient proof in support of 
Blankenship's false light etaim. 

‘Accordingly, Lehrer’s motion for summary judgment should be denied as a 


matter of law, 
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‘STATEMENT OF DISPUTED MATERIAL FACTS 
Blankenship disputes the following statements of fact: 


+ Lehrer “read, seen, and hoard multiple major media 
outlets he trusted refer to [Blankenship] as a convicted 
felon, which he believed to be true based on the facts he 
knew and the media reporting." See ECF No, 899 ut 7. 


= Lehrer “relied oni the trusted news reports he had seen and 
listened to that identified [Blonkemhipl as w ‘convicted 
felon’ and he had no knowledge thal [Blankenship] had 
actually only been conwvictwd of # misdemeanor.” fa, 


+ Lehrer “understood and believed that [Blankenship] was 
indeed a conwiclad Teton.” fet 


+ Lehrer “did not review The Charleston Gazette articles 
relating to [Blankenship's} conviction or acquittals betore 
writing the op-ed.” fa 

+ Lehrer “had no knowledge that The Charleston Gacette 
Nad purporteuly previously repuried thae [elankersilp] 
vias only convicted of a mistlemeancr.” id 


Lehrer “did not intend to cause harm to [Blankenship], 4. 
313, 


© Lehror "was advocating on [Blankenship’s] behalf, dd 

= Lehrer’s “motivation in wnting the op-ed was to defend 
[Blankenship’s] desire to continue his campaign for Senate 
after losing thw primaries and, more importantly, make a 
case against the Sore Loser Law that [Blankenship] 
objected to.” Ht 

# Lehrer “had no it-will toward! [Blankenship." 42, 


‘© Blankenship "was forced out of Massey Coal.” fa. 
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STANDARD OF REVIEW 

“The function of summary judgment is "to pierce the boilerplate of the 
pleadings and assay the parties’ proof to determine whether a tial is actually 
required.” Powderridge Unit Owners Ass'n v. Highland Props, Ltd, 474 S.E.2d 872, 
877 (W. Va, 1996Xquoting Manion v. Chambers, a64 S.E.2d 7A1, 748 (W. Va, 1995). 
Summary judgment is appropriate it “the movant shows thet there is no genuine 


dispute 


s to any material fact and the movant is entitled to judgment as a matter 
of law." Fed. R. Civ, P, 58s). Moreover, “[sJummary judgment is available only in 
those cases where it is nat only perfectly clear that there exists no dispute as to the 


facts, but also where there 


ypute as to any conchisions or inference which 
may reasonably be drawn therefrom.” Pauley v. Combustion Engineering, Inc, 528 
F. Supp. 759, 765 IGDW. Vo. 1961). In sum, “Lilt is well settled that summary 
judgment should not be granted unless the entice record shows @ right to judgment 
wuith such clarity as to leave no roam for controversy and establishes affirmatively 
that the adveise party cannat prevail under any circumstances" Prince ¥, Pittstor 
a, 63 FAO, 28, 32 (5.0.W. Va. 1974) 

At the summary judgment stage, a trial judigo’s function is to determine 
“whether there is @ genuine issue for tial.” Anderson w. Liberty toby, Inc, 477 US. 
242, 249 (1986). “A dispute is genuine if 2 reasonable jury could return a verdicl for 
the nonmoving party.” Matherly v. Andrews, #55 F 3d 264, 279 {Ath Cir, 2017) 
“Credibility determinations, the weighing ot the evidence, and the drawing of 


logitimate inferances from the facts are jury functions, not those of a judge ... ling 
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‘on a motion for summary judgment.* Liberty Lobby, 477 U.S. at 255. “[Where 
affidants present conflicting versions of the facts which requite credibility 
determinations, summary judgment cannot lie* Raynor v: Pugh, 817 F.3d 123, 130 
(4th Cir, 2016), 

The evidence must be viewed “in the light most tavorable to the party 
opposing the motion [for summary judgment] and give to that party the benefit of 


all favorable inferences that may r@acanably be drawn froin the evidence.” First Nat! 


Bank of West Hamlin v. Maryland Cas. Co, 388 F. Supp. 188, 192 (S.D.W. Va, 1973) 
However, “a party opposing a properly supported mation for summary judgment 
may not rest upon mere allegation or denials of his pleading but must set forth 
specific facts showing that there i @ genuine issue for tral " Liberty Lobby, 477 US. 
oF 256. “The mere scntil of evidence” in favor OF the nonmovent porty 
insufficient to withstand summary judgment. & at 252, 

The “clear and convincing" evidentiary standard applies to the summary 
judganent inquiry in constitutional defamation cases, Mf ot 255, 

‘ARGUMENT 


Lehrar published the defamatory statement with actual malice in 
recklass disregard of the truth. 


Defamation is “fal false written or oral statemant that damages another's 
reputation." Pritt v. Republican Nat. Comm, 951 5.£.24 853, 861 n 12 W. Va, 2001) 
A stutement is defamatory if it tends 10 “reflece shame, contumnely, and disgrace” 
upon the subject af the statement, Syl. Pt. 1, Sproine v, Clay Comme'n, Inc. 211 


5.€,2d 674, 679 QW. Va. 1975). 
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A candidate for public office must prove the following elements recover 
darnages in a defamation action: 
(1) there was the publication of a defenatory statement af fact 
Of 2 statemant in the form of an opinion that implied the 
allegation of undisclosed delamatary facts 2s the basis for the 
‘opinion; (2) the stated or implied [acts were false: and (3) the 
person who uttered the defamatory slatement either knew the 
stuteament was falsa or knew that he was publishing the statement 
in reckless disregard of whether the statement was false. 
Syl. PLA, Minerman v. Daily Gazette Co, 423 $24, $60, 563 W. Vo. 1992), “Thus, 
to sustain a cause of action for defamation, a [candidate for public officel, atter 
establishing the existence of a an allegedly defamatory statement, must prove that 
the statement was (1) false and (2 published with actual malice." Chafin . Gibson, 
576 $,6.2 361, 366 (W Va. 7003) 

‘Ase candidute for public office with “prominenec or notarizty™ and a history 
of "commenting upon public matters" and engaging in political advocacy, 
Blankenship qualifies as an “public figure” in this case, See State ex rel Suriano v, 
Gaughan, 480'5 £.24 548 (1996) A pubic [igure must prove by dear and conwncing 
madence that the defamatory statements were published with actual malice, See 
New York Times Co. v. Sullivan, 376 U.S, 254, 375-76 (1968); see atso Long v. Egnor, 
346 5 £.2d £18, 783 0W. Va. 1986). The aciual malice stanctard “requires at a minimum 
that a defamatory statement is published with reckless disregard for the truth.” 
Harte-Hanks Commnc'ns, inc. v. Connaughton, 49% US. 657, 667 (1988), 

Proving that a defamatory stotement was published with reckless disregard 


for the truth requires “sufficient evidence to pormit the conclusion that the 
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defendant actually had a ‘high degree of awareness of . probable falsity. dc 491 
U.S. at 688 (citing Garrisan v, Louisiana, 379 US. 64, 74 (1964), However, “reckless 
disregard” is concept that “cannot be fully encompassed in one infullible 
definition. Inewtably, its outer limits will be marked out through case-by-case 
adjudication .." St Amant v. Thompson, 390 US. 727, 730 (1968), 

IA] plaintiff is entitled to prove the defendants state of mind through 
circumstantial evidence." fa at 668 (citing Merbert w Landi, 441 US. 153, 160(1979)); 
See also Sprouse, 211 5£2d at 68990. (actual malice can be established by 
cumulative evidence) For example, an “extreme departure from professional 
publishing standaeds” may support # conclusion of reckless disregard of the truth. 
{eat 667-58, 692; See alco Sprouse, 211 SEPd at 687 (@ departure from objectively 
reporting the news ean be considered in determining whether thers was @ willful 
doregard of the truth). Partisanship and other motives may also be considered in 
the determination of “whether a subjective realization that the statement was false 
(Fa subjective realization that the statement was being published recklessly existed 
at the time the statement was published.“ See Minerman, 423 S.£.2d at 573 

Determining actual malice isa question of scienter that “does not readily lend 
itself to summary disposition because the determination requires 2 “subjective 


evaluation” of the defendant's state of 


‘Seo thutchinson v. Proxmmie, 403 US. 
111, 120, n. 9 (1979\(racognizing that actual malice “does not readily lend itself ta 
summary disposition™ since it “calls a defendant's state of mind into question.*); 


Nat! Life Ins. Co. v. Phillies Publ’g., lnc, 793 F Supp. 627, 632 (MD. 1992)"Under 


z 
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Rule 6, where possibly subjective evaluations are at issue, as here where a 
delermination of whether defendants acted with actual malice sat issue, the Fourth 
Crcult has cautioned against a court taking those deternunations away from a 


jury"). Consequantly, "[w}here state of mind is at nue, sur 


nary disposition should 
be sparingly used.” See Denny v. Seaboard Lacquer, inc. 487 F.2d 485, 491 (ath Cir 
1973); See also Fitagersid v. Penthouse Int’, Ltd, 631 F.2d. 666, 670-671 (ath Cir. 
1982\denying summary judgment because “plaintiff can meet his burden of proving 
‘that the dafendants had actual doubts about the accuracy of the intormation they 
published and that their failure to make an adequate investigation will reveal a 
reckless disregard for the truth,’ 
A, Lehter’s “bandwagon” defense is irrelevant. 

Lehrer aubstentelly relies on a “hendwagan defense to justify his false 
reference to Blankenship as 3 “convicted felon.” In fact, approximately four pages 
(oF 22% of Lehter’s memorandum of law ts used to reate from Blankenship's Fiest 
Amended Complaint the defamatory publications that Blankenstup endured as ifthe 
rule of law gives wrangdoers a frew pass if others wre guilty of the sone unlawful 
conduct, Lehrer disregards the countless reputable news sources such as The Now 
York Times, The Wall Street Journal, USA Today, Reuters, Forbes, CBS News, NPR, 
and athers that correctly reported Blankenship’s misdemesnor conviction and 
accurately identified flankenship 25 2 misdemeanant, Lehrer is the President of R 
Street institute, a public policy research organization, and must be held to a higher 


subjective standard than argumentium ad popular. 
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B, Lehrer cannot rationalize his defamatory statement. 


Lehrer rightly concedes that Blankenship was convicted of @ misdemeanor. 


Blankenship was not charged in connection with the tatalties resuling from the 
Upper Big Brandy mine explosion. ECF No. 388 at 2. Therefore, Lehval exacerbates 
his prior detamatory publication with innuendo that Blankenship was incarcerated 
“for actions that contributed to the multiple deaths.” ECF No. 899 ot 14, Lehrer 
‘atternpts to rationalize the defamatory publication by stating that Blankenship 
“spent a full year” in a federal prison. However, the average prison sentence for 
federal atfenders » 52 months, which és more than 400% longer than Blankenship’s 
sentence, Ex. 2 al 24. There is a substantial difference between a typical felony 
penalty and the maximum misdemeanor penalty in the federat criminal juste 
system 
©, Lehver's research methodology was purposely deficient. 

Lehrer next detends his defamatory publication by claiming that it was 
reviewed by others prior to publication, However, neither Lelver nor his reviewers 
fact-checked the op ed by reviewing the numerous accurate reports of Blankenshyp's 
mmiselemeanot conviction and felony scquittels in the Charleston Gacette-Mal 
Lehrer’s op-ed was going to be published in the Charleston Gareite-Muil It is 
unfathomable that Lehrer dedined to use the Charleston Gazette-Maifas.arelerence 
Source for his op-ed. 

Lehier also elected not to use The New York Times, The Wal! Steet Journal 


Reuters, CBS News, and other reputable news sources that correctly reported 


9 
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Blankenship’s misdameanar conviction and felony acquittal: The injudicious 
‘esearch methodology employed by Lefer was an extreme departure trom 
professional publication standards and can only be explained as the purposetul 
avoidance of the truth, 

D. Lehrer intended to injure Blankenship. 

Lehrer and the other media defendants cite to Sprouse und erroneously claim 
that West Virginia law requires proof of both actual malice and “intent to injure” in 
defamation suits prosecuted by public officials snd political candidates. ECF No. 899 
at 12,15; see also ECF 883 at 11-12; ECF No. 885 at 3, 12, 19, ECF No, 887 at 1, 11, 19 
20; ECF No, 889 at 15, 21; ECF No. 891 at 18; ECF Mo. 901 at 5,9, ECF No. 904 at 8, 7, 
11; ECF No, $34 at 2; ECF No. 936 at 15; ECF No. 938 at 4: ECF No. $40 at 12 However, 
this court hes previously recognized that “public official: or candidates For public 
ffien must prove three elements by dear and convincing evidence to reciaver wa 
defamation action: 

(1) there was the publication of a defamatory statement 

of fact or a statement in the form of an opinion that 

Implied the allegation of undisclosed defamatory tacts as 

‘the basis for the opinion; (2) the state or implied facts were 

false: and (3) the person who uttered the defamatory 

statement either knew the statement was false or knew 

that he was publishing Ure statement in reckless disregard 

cof whether the statement was false. 
Hinerman 423 5.6.24 at 563 (emphasis omitted}. ECF No. 398 at 17, Moreover, this 
court cited to Sprouse but did not subscribe to the purported additional element of 
“intent to injure” that Lehrer and the othor media defendants incorrectly argue ts 


an essential element of a defamation action, 
© 
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This cour should reject Lehrer’s invitation to supplement the essential 
elements of a defamation clam promulgated in Hinerman, At the outset, it is 
important to analyze sprousein contest Indeed, the Sprousecourt emphasized that 
the case presented » question of frst Impression whether « newspaper's decision to 
Join with a politcal candidate to intentionally discredit the opponent was evidence 
relevant to proving actual malice, See Sprouse 211 5.L.2d ot 680. Critically, the 
standard articulated in Sprouse to determine actual matics was the sume standard 
later articulated In Minerman. See Hinorman 423 S.E.24 at 563. 

In any event, t was pointless for Lehrer to identity Blankenship asa “convicted 
felon” or speculate that Blankenship “isn't the type of person most would like to see 
in the Senato” in an article Focused on sore loser laws. Thus, the inclusion of the 
neediers denigrotions reveals Lahrer's personel enmity toward Olankenship and en 
intent to injure Blankenship’s reputation. 

Accordingly. a jury could reasonably conclude from cumulative evidentiary 
factors that Lehrer published the defamatory statement with actual matice in 
reckless disregard of the truth. 


HW. Blankenship sustained damages from Lehrer's defamatory 
publication. 


A, Blankenship sustained speciat damages. 

Blankenship can and will establish special domages through expert testimony 
and by his own testimony. Stan V. Smith PhD, a forensic economist, has Issued a 
report that Blankenship has sustained the following impairment of future earning, 


capacity damages: 
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+ $997,218,122 ~ $258,647.87 (CEO: 

+ $97,766,336 - $175,394.30) (strategic consultant), 

+ $10,268,025 — $17,115,642 (board of directors; and 

+ $33,790,703 - $67,581,406 (coal broker). 
Sco Ex. 3.at 4.9. Smith's opinions were rendered to a reasonable depres of economic 
certainty in accordance with generally accepted standards with the field of 
economics. fd at 10. 

Lehrer contends that Blankenship has not sustaned or proven spacial 
damages ws @ consequence of Lehrers defamatory publication. However, Smith's 
substantive opinions concerning Blankenship’s innpaired earning capauty were 
formulated from materials and information routinely relied upon by economies 
experts, id. at 10. Furthermore, Blankanship did not seek employment between his 
retirement from Massey Energy and the defamatory publications for the following 

+ retirement agreement non-competition clause (2011-2012); 
+ Indictment > trial > sentencing (2014-2016); 


+ federal custody (206-2017), ane 


+ United States Senate campaign (2017-2018). 

It Is axiomatic that employment as a CEO or strategic consultant, board 
memberships, and business opportunities as a coal broker or in private equity 
ventures is now unavailable to Blankenship after being branded as a “felon” and 
“convicted felon” by Lehrer and the other media defendants. 

B, Blankenship is entitled to general damages as a matter of law. 

Lehrer’s defamatory reference to Blankenship as a “convicted felon* 


2 
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Unquestionably had a different effect on the mind of viewers in comparison to 
Blankenship's misdemeanor conviction. As reflected in the Memarandurn Opinion 
and Order, this court has deemed that Lehrer’s reference to Blankenship as 0 
“convicted felon" ware materially false as a matter of law: 


All the defendants! statements identifying the plaintiff as a 
felon" are materially false. The term "felon" is an objective 
label with w clear legal meaning — having been conuicted of a 
‘ime with @ tern of imprisonment of more than one year. A 
person either is ors tot 9 felon; there isno in between of rom 
for “substantial teuth.” The United Slates Code cluerly outlines 
the difference between 3 telony and a misdemeanor even when 
the criminal statute does not clarify the category of the crime, 
The different consequences associated with being a felon, 
including that “felons can suffer numerous restrictions on their 
constitutional rights.” further underscore that the two 
categories are distinct. See United States v. Chovan, 735 F.3d 
1127, 1145 (Sth Cir. 2013)(Bea, 1. concurring). S00 aio D.C v 
Heller, 554 U.S. 570, 631 (2008) ciscussing that felons may be 
“disquolified” from cvercsing Second Amendment rights) 
United States v. McCane, $73 F.3d 1037, 1089 (10th Cir 
2009}KTymkavich, J. concurringi“After all, [elons lose out on 
fundamental rights such as voting and serving on juries, and face 
discrimination that need only survive rational basis review.*) The 
court also agrees that “society at large views a ‘felon’ far 
differently than a person who has committed an offense 
resulting in 2 misdemeanor conviction.” See Myers v. The 
Telegraph, 713 ME 2d 192, 198 (i. App. Ct. 2002). 


ECF No, 398 at 22 


The disunction between a misdemeanor and a felony is unmistakable, A 


misdemeanor Is viewed as a “petty” or “mi 


19°" offense, infraction, citation, or 


ticket. tn contrast, a felony is perceived as “serious” or "major™ crime. Misdemeanor 


prosecutions define the enminal experience from millions of Americans, The sheer 


scole of the number of misdemeanants and acquaintances of misdemeanants 


" 
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indicate that those who viewed Lehrer's defamatory publication had a cammon 
Understonding oF the disparity between a misdemeanor and a felony. Therefore, it 
is disingenuous to characterize Lehrer’ defamatory publication as simply mislabeling 
Blankenship's misdemeanor conviction. 


Regardless, the affect on the 


ind of the viewer fs yenerlly # jury question. 
See Bustos v. ASE Television Networks, 646 F324, 762, 76/ (loth Cr. 
20111¢*Unsurprisingly, deciding the maleriaity of « felwehood often requires 2 jury. 
‘Whethar a particular misstatement is likely to injure the plaintift’s reputation in the 
mind af a reasonable member of the community is often best decided by reasonable 
members of the community."); See also Kaelin v. Globe Comme'ns Corp, 162 F.id 
1036, 1080 (9th Cir 1998K"Is}0 tong as a publication js reasonably susceptible of a 
dctumatory menning, « factuel queation forthe wary seta") 

A statement falsely imputing a person with the commission of a crime are 
actionable as defamation per se according to West Virginia case law. See Mauck 4 
City of Martinsburg, 280 S20 216, 219, n. 3 (WW, Va. 198T)("At common law, 


detam. 


A par se includes only iinputations of » crinw of moral turpitude ...); See 
ao Colcord ». Gazette Publix. Co, 145 S.€. 751, 753 W Va, 1928)(*Any printed or 
‘written publication imputing to another 3 crime or moral delinquency is actionable 
per se, without proof of damages). Thi court hay already ruled that Lehrer's 
defamatory statement referencing Blankenship as a “convicted felon” is 
“detamatory per se because [it] impute a felony conviction.” ECF No. 398 at 19-20, 


Leivar’s reliance on Richard H. is mispiacwd and entirely destinguishable from 
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this case. It is indisputable that Blankenship is not a “convicted felon." Again, this 
court has previously ruled that Lehrers defamatory statement identifying 
Blankenship as a “convicted felon” was materially false. Therefore, the falsity of 
Lehrer’s defamatory publication 1s considerably greater than “a matter of degree." 
See Richard H.v. Rachel B, No. 18-1004 at 5 QW. Va. Bec. 20, 2019) 

"Where words are actionable per se, it is not necessary 10 aver and prove 
special damages in order to entitle the plaintiff to general damages, The lave implies 
all such damages are the natural and probable consequences of the words se spoken 
‘of writen in all cases where the words are actionable per se." Syl. Pt. 2, Milan v. 
Long, 78 W.Va 102 (1916). Blankenship iy clearly entitled to general damages as 3 
matter of law. 

Accordingly, @ jury could reazonebly condude thet Blunkerstup sustained 
special damages and general damages from Lehrer's defamatory publication. 

IIL Lehrer's defamatary publications placed Blankenship in a false light. 

A false light Invasion of privacy claim requires the following elements of 
proof: (1) the defendant gave publicity to a matter concerning the plaintiff that 
places the plaintiff before the publicin a false light; (2) the publicity was widespread; 
{G) the matter of the publicity was false: {4} the false light in which the plaintiff was 
placed would be highly offensive to a reasonable person; and (6) the defendant had 
knowledge of or acted in reckless disregard as to the falsity of the publicized matter 
and the false light in which the plaintiff wordd be placed. See Taplor y W. Virgina 


Dep't of Health & Human Res, 788 5.£ 24 298, 315-16 (W. Va, 2016). 


» 


4557 


USCAS Aneaah 3278. GRoo2°Dttument 556° iad betia1 Pige!4 PGA PagelD #: 16178 


Although Blankenship had heen the target of unfavorable publicity prior to 
the defamatory publications, he had never been falsely identified a5 a “convicted 
felon” in the Charleston Gazette Mil prior to Lehrer’s detamatary op-ed, The 
Charleston Gazette-ttal 's the largest newspaper in the State of West Virginia by 


circulation.’ Therefore, the fal 


publicity was widespread throughout the Mountain 
State and beyond, Of course, any reasonable person who was not convicted of a 
jelony would be highly offended by being branded as a “convicted felon” in a 
prominent newspaper, Cumulative evidence substantiates that Lehrer published the 
defamatory statement disregard as to the fabsity thereof and the false light in wich 
Blankenship was placed. 

Accordingly. a jury could reasonably conclude that the defamatory publication 
placed Blankenship in falze light. 

CONCLUSION 

A jury can reasonably conclude from cumulative evidentiary factors that 

Lehrer published the defamatory statement with actual malice in reckless disregard 


‘of the truth. Moreover, there is legally sufficient evidence to validate that 


Blankenship sustained spocial and general damages as a proximate result of Lebrer's 
defamatory publication. Finally, there is a legally sufficient proof in support of 
Blankenship’s false light claim. For the foregoing reasons, summary judgment should 


be denied to Lehrer as a matter of law. 


* See n:c5 Mullitelcomiop-madha oxtletsthe top 10 west virgins caly-rewepape's-by- 
creation. 
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RELIEF REQUESTED. 


Wherefore, Blankenship respectfully requests that summary judgment be 


denied to Lehrer and such other relief deemed to bw appropriate under the 


circumstances, 


DON BLANKENSHIP 


By Counsel 
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‘CHARLESTON DIVISION 
DON BLANKENSHIP, 
tiff, 
¥ Civil Action No, 2:19:cv-00236 


FOX NEWS NETWORK, LLC, et al. 


Defendants. 
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Federal Sentencing: The Basics 


UNITED STATES SENTENCING COMMISSION 
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Untied States Sentencing Commission 
‘One Cohmbua Grete. ME suke? SOD 
Washington, DC 20002 

Ww te. gor 


Disclaimer: This dacument serves os an update to the August 2015 pubsication authored by the 
CComirssion's staf, Itis offered fo assist in understancing ond oppiying the sentencing guidelines, 
related federal statues, and rules of procedure. The information in thi document does not necessarily 
represent the official potion of the Commision. andi chouled nat be conicered definitive or 
‘comprehensive. The information in this document is not binging upon the Commision, courts, of 
ppariiesin any cose, 


November 2018 
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(fe eomat tng ats 2H8 


Federal Sentencing: The Basics 


|. Introduction 


‘This paper provides an overview of the federal sentencing system. For historical 
context, 1 first briefly discusses the evolution of federal sontencing during the past four 
Aecades, including the landmark passage of the Sentwacing Reform Act of 1984 (SRA), in 
which Congress established » new federal sentencing system based primarily on sentencing 
quidelines, as well ax key Supreme Court decisions concerning the guidelines, It then 
Adoscribes the nature of federal sentences today and the process by which such sentences 


United Statos Sontencing Commission (the Commission) amends the guidelines; and the 
Commission's collection and analysis of sentencing data, 


Il, Evolution of Federal Sentencing Since The 1980s 


Before the federal sentencing guidelines went into effect on November 1, 1987, federal 
ilges imposed “indeterminalc” septcncce with virtually walimited discretion within broad 
statutory ranges of punishment, and the United States Parole Commianion would thereafter 
ddocide when offenders were actually released from prison on parole ‘The Supreme Court 
Inns rvcognized that "the broad diseretion of sentencing courts and parole [officals] had 
tea Go significant sentencing dispasities asnve iailarly situated offemlers™ Ae found 
bby members of Congress who enacted the SRA: “[Each judge [was] left to apply his own 
‘notions of tho purposes of sontencing, .. Aw. result, every day federal judgos mete(d] out 
‘an unjustifubly wide range of sentences to offeaders with similar histories, convicted of 
similar erimos, committed under similar eircumstunces."! 


In response to both concern regarding sentencing disparities and also a desite 10 
[promote transparcncy and proportionality 1m sentencing, Congress created the United 
Statos Sentoncing Commission, a bipartiean expert agency located in tho judicial branch. 
‘Tho Commission is composed of up to seven voting members, including a chair, who are 
nominated by the President and must be confirmed by the Senate. No more than four 
‘Commissioners can be from the same politcal party, and at least three Commissioners 
smut be federal judges * 
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Litsatiolssentescig2omrison ES 


‘Tho SRA divecta thy: Commission ta arcuhlish sentcaring policies and praetinea it 
wo grimay wane (1) by promulgating cond regularly amending! che feduril sentaccing 
fenidoims, und, (2) by issuing repurte to Congress that escmmend changes in fodwr 
Inginiation ylatod to aaataneimg, ‘The SRA also dirgeca the Commission to eatablst. 0 
‘dnta eollacion ain rewarch prograa foe the purpone of werviny “a eloaringhony vd 
informucion santes” mncernieg seceencig-rulaled isin nd to eatsblish a ewovng ene 
to provide education about federal seatenciog peactiows 9 fedoral jules. prove 
forse rex nae, aul probation elfignen? 


"Ve Commission hae yea‘Tof approximacely 00 alineneys, wrial seleesixts and other 
neofinslonale with exportiae in criesianl juatiew and nenteneing, se hy ee Consraissiante 
SuuT Dinevior. The staffs ongcnatina rulleeix the earns atntutery funtivne in the SRA 
anal includes. mung otkers, cho Oflivss of Ceeral Counsel (OGL, Research and Data 
FORD), Eilerntion and Sentenring Pearssa (OKSP), and Leygalative and Public Affine 
(Ona. 


‘The Sie atd contempcrancozs federal aencensing loialatvon creatod a fsmdamentally 
dliffoeea sunboacrnsg assim Gree the prive system, with Use yuidelioes being the cxntral 
feature saat vith parsle 2 lager available for oflcndere ronvicied of offenses somamitted 
fn ar afler Nowesaer 1, 1557." Congruss specifically divected the Contigo un create 
idoliges Unt inerensod existing nanalties fe “many” types ef eases, zach os "ceria 
hitcrwsllor olfeaeas and vielone affensoa? Refore che initia? sct of zuidelines wan 
Promulgaied, Comgeess also enacied wzatules creat, mumdatory euirimuin penalise far 
sever. oaunoniy presceuted 2rugirafficking aod firearms afemes!™ and grabibicing 
‘probation foe cere oflzaders.* 
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With respect to the sentencing process itself, the SRA (in 18 U.S.C. § 553(a)) sete 
forth soven fctors that a sentencing court must consider: 


the mature an circmtamce of the fens ad the history and havoc othe defendant: 


‘he nee fr the sentence imposes fect he fe 
C go eet he far rimary arp of sentencing, i reibtion, 


‘the inde of sentences asia (e whetar probation i prabibited ora mandatory minimis 
loom ef imprisonment rue by ste. 


o 
2 
o 
the anncing ane nalihed Mrgh anni of te een idle ond he bps of 
° 
© 


ay relevant “poly statements” promoted by the Commision 


‘he ned ta aid unarraned wentencing diopartveamang defendants with similar rwerds who 
‘Rave ee fod ily of sar each a 


0) them ple ttt my tif thf 


Significantly, two of the seven factorsin section 89531) are the guidelines andthe policy 
seatcrnenis promulgated by the Comminion, and the ecnaining Bre feet factors thatthe 
Commission itself considers in promulgating the guidelines and policy statements!" Ae 
the Supreme Court has recognized, “the sentencing statutes envision both the sentencing 
juuge and the Commission as carrying out the same basic § 3553(a) objectives, the one, a 
retail the other at wholesale" 

‘The SRA specifically directed the Commission to do three things in_ drafting 
uidelines that significantly termed dhe degree of renieacing discretion previously 
[oman by judges: (1) create "tailed sot of sentencing guidelines that adresses “all 
Important variations that commonly may be expected in criminal ease, and that reliably 


‘rogarding sentencing.' and (3) significantly limit the breadth of the individual esntancing 
‘anges within the auidelines’ sentencing table auch that “the maximum of the range . 
shall not exceed the minimum of the range by more than the greater of 25 percent or nix 
months” (commonly referred to ns the “29 percent rule")* These limitations were created 
for the primary purpose of providing “certainty and fairness in mecting the purposes af 
sentencing. [while] avaiding unwarranted disparities among defendants with siesilar 
‘records who have been found guilty of similar criminal eonduct..." 


In the SRA as enacted. courts Wore required to sentence defendants within the 
applicable guideline range unless either the Commission had created a permissible basis for 
"departure" rom the range or there existed "an aggravating or mitigating circumstance ft 
kind, ortou degree, not adequately taken into consideration by the Sentencing Commnission 
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8 finenoacing the Kuldsians shat shvuld reall in x santero.” outsize wf Cae applicable 

age” Departures fran the eaage were ‘ented In onder Lo rede Conga Brgy Bvt 
onvral unifvemity in senteming uf mmnilarty atusted uffocders, wxthout conmderion of 
‘doveral otfendor rhnenetorintics doomed ieelovant Lv The vontencing Aceisinn, ineluding 
"4ne'8 acura went" 


In 1987, che uriireal Cosmmissinn rasponded to Chaycossin dirvetivon in the SRA with 
hh ftw? Guidelines Manso? vantaining % doeaikat wot of xuidelines ad palsy statemonts 
chit included  mntencing lable (diced waira in Pant V-R.3) wich marh natrowor 
sonloncing funges cha the Largor statuary anlentig ranges woweenine Salus erunend® 
Far inatanen, in hank mblwey cose in eli the indictment dv nc allowe that #e 
ufeodane used a shangcrous weapon, che Weatuuary eange of penishment ia x09 1020 yur, 
while & typioal yuideline range in suc u eawe is tavch Dartower (ets 169% muna” 


In 2008.10 Cintel States v. Booker.” the Supreme Court declared chat the uxiecing 
uifeline systom violated the Coessitucion by pereailting judges to fing Taots hy raaaed 
the guideline eange by a propondorince af cha nvidonss- (4a appeved to yurwa making such 
firings beyond s xeemabke donb. The Ceurt in Aioker reszudied the conaticutianal 
eter by striking the provieions of the SRA Caat nade tbe guidelines “mendalory:” the 
real wna 8 uically modified euifebne avatcn Unt the Court desesihed an “cfootively 
ailisory."* Atlee Hooker, courte unc a three-step proves disvussed beluw in Part [V-Tk— 
Jn whieh they cromerly calcalnte ned consider tls eubfelines a well as amy 
pulisy Mutemecti thng with Ua eller Eve statutory lasioes in BU SC. § 86a) Go 
forth glove), in deeiding wha: aancence to Locos within te lrewler statutory canee of 
pune meni 


Tha Couet mpuscedly Bas sereaced that ths vlvisaey guidelines rornin the “startin 
puint and the iaitinl benchwars" in the federal nentancing proseee and, tcx0owet, 
Searls muy «rom cognizant oF Them Lhuuaaowt the wou prALYS Aa Che 
Ceet hae sere, “thee requiremonen moun thot i the usual mengrmeimy «Thy judy 
ll rmpanas m acntene wikia [he apple guidelines eange.” an sunk rane Ute 
Ferjonil Govorament's nuchoritutive viow ef rhe anprogiaiw seatene he wore eran”! 
“The Boone emede, while nol the systom Congrne entnctod En 1964], was devigued 
online le move muvlunsing in Cengrem's preleceed sluwstion, helping to avotd cxeesive 
sunloacing Uigparisios while malatoinize Ceaslulty auficiont 1 individualiae seutences 
hare necmavates. "= 


Cnsistene with the Cycnes deceincéon of the rv of the guidelines after Boake: the 
iodelines hinve nved to be “the Iedestane of senteneme” mn federal ccurt. Senlencins 
sdnéa singe 2005 sbaw that, alchough the “within-range” ean: af weateoces has dexter 
11 hn remained stealy. nL nrvund 6D yerecet of -naea, in reccut years.” Tb ales nacable 
hal, of chase wae Sn which helew-ra-xgs wuiosces aro ix:porud, uround 4W percent a 
han ave the resule of grounds bye downward deyacnare speritially recaynized by Ube 
Gnidatines Marve. sueloding for defoedants’ “nubatantial arsiatanss © the authivitiy” 
‘oF uicéy plans purstin stn an “Karly Dispesition” Progmam (durrturen diveawaed {nfca 
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Part V.D,). Moreover, the average sentence imposed forall cases hns closely tracked the 
avorage guideline rango—both before and after Booker. 


According to a 2014 survey of federal district judges, most judges believed that 
‘the guidelines generally increased certainty and talrness in meeting the purposes of 
punishment and reduced unwarranted sentencing disparities A majority of judges also 
favored the current guideline system over alternative aystema”” 


[Ry 2018, over 1.8 million defendants had beon sentenced under the guidelines ™ There 
‘ali have been tens of thousands of federal appeals invalving the guidelines and nearly 
three doren Supreme Court decisions concerning the guidelines, It is no exaggeration to 
‘ay thas the guidelines are # central feature of the federal criminal justice system, 


Ill, Overview of the Federal Sentencing Process 


‘The federal sentencing proces typically begins well before the formal imposition of 
sentence, It involves n lengthy adversarial process that revolves around the presentence 
report (PSM, which incluies « peoyumes application of te seatencitng ywletives. At Ue 
sentencing hearing, the court must resolve any objections to the PSI and also engage in 
the “Booker three-step process” in accordance with 18 US.C. § 3853. 


‘A. Guilly Pleas and Pleo Bargains 


For the overcholming majority of federal defendants, the sentancing process actually 
begins before the formal sentencing phase ofthe case. In recent years, 97 percent of federal 
‘defendanta convicted of a felony of Claas A misdemeanor offense are adjudicated guilty 
bhacod on a guilty plon rather than on a vordict at a trial™ As a result, in typical ease 
involving a guilty plea, some but not all of the facts relovant to sentencing are established 
‘nt the quilty plea hearing. Although a “factual basis’ for the specifi offense or offenses 
to which the defendant pleads guilty s provided to the court," » more complete recitation 
of the relovant sentencing facts usually is eontained in a subsequent PSR (discussed infra 
In Past ILC), 


Atthe guilty plea hearing. the court must advise the defendant of not only the statutory 
range of punishment but ala the court's obligation tncaleulata the applieahle aantonring- 
{tuideline range and to consider that range, possible departures under the Sentencing 
Guidelines, ond other ventencing factors under 18 US.C. § 3563(a)." Many defendants 
who plead guilty do so a the result of plea agreement with the prosecution, wad some 
plea ageomunte contain the parties! agroumont about the application ofthe ventoncing 
{tuidolines in the defendant's ensa.* 


Unlike civil cases, where district judgoe may participate in settlement discussions, 
‘a judge in a federal criminal ease “must not participate in (ples bargain] discussions" 
between the parties, although the “parties must disclose the plea agreement in open court 
‘when the plea is offered ....“ The court must decide whether to accept or reject the 
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proposed plea agroement, including whether to be bound by any plea agreement pursuant to 
ule 11(¢K1\C) chat specifics a particular sentence. ‘To the extent that a plea agreement 
contains stipulations relevant to sentencing.” such stipulations must not be misleading and 
instuad must “vot forth the rolovant facts and arcumstances af the actual offense conduct." 
‘Tho Commission “recommends that the court defer acceptance ofthe plea agreement until 
tho court has reviewed the presentence report.” which typically ix prepared after the guilty 
plea hoaring and which often will provide a mare fuleome recitation of the facts rslevant to 
‘the kentencing guidelines calculation and the other § 3553(a) factors. 


8, Presentence interview 


After'a defendant is convicted. whether by way of a guilty plea or a verdict at trial, a 
federal probation officer typically conducts 9 presentonce interview of the defendant, At 
the presentence interview, the probation officer may ask questions about a wide varisty of 
matters concerning the defendants offense or offenses of conviction and related uncharged 
criminal conduct, criminal history, personal history Gncluding family history and substance 
‘ahuse history). financial circumstances, and numerous other issues potentially related to 
the court's sentencing decision." 


Counsel for the defendant must be given notice of und the opportunity to attend 
the presentence interview.’ A defendant may invoke his or ber constitutional right 0 
rwinain silent during the intereiew,” although failure to provide truthful information 
about the offense or offenses of conviction may result in denial of credit for “acceptance of 
usponaibility"™ at sentoncing™ (an issue discussed infra in Part V.BLI). 


C. Presentence Report and Objections 


fer conducting the presentcnes interview a well an an independent investigation of 
‘he offense and the defendants backeround, the probation officer prepares PSI" The PSR 
‘contains not only information about the offense and offender but nls the statutory range of 
Punishment and s elculation ofthe relevant sentencing guidelines (with ncorresponting 
feline sestening rates), a wall am any bases that tay exit for inyjoning a enone 
Sutaid ofthe applicable range.® The defense and prosecution must be provided a copy of 
the PSR at lest 35 days before sentencing and must subst any objections (fctunl or legal 
innature) within U4 days and otherwise may respond to the PSR (typically in the form of 
sentencing memocainbun) = The PSR is confidential dacument Haat may nt be disc 
to the public and must be filed under seal” Together with a PSR, » probation officer also 
submits to the court a confidential sentencing recommendation (which, unless the court 
Wishes to dono, need not be dislowed tothe partion)” 


‘Tho Federal Bureau of Prisons (BOP) also uses the PSR. in determining the offender's 
“classification as an inmate. choosing an appropriste treatment program, [and] deciding 


eligibility for various programs."° Additionally, the PSR is used to inform the conditions 
land mctheds of supervision of an offender on probation or supervised releane 
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D, Sentencing Hearing 


Although not os formal as trial proceedings, federal wentencing hearings are 
adversarial proceedings governed by procedural rules contained primarily in Rule 82 of 
the Federal ules of Cruminal Procedure and Chapter Six of the Guidelines Manual, 
dieteot court must allow the defendant and coursel for both partiosand, in approprinte 
censes, vietims!—to provide input bofore a sentence is imposed" Furthermore, at the 
court's discretion, it may allow the parties to call witnesses and present evidence about 
\disputed facts or other matters (eg, mitignting or aggravating factors) 


Ifa court is contemplating “departing” from the applicuble guideline range, sufficient 
presentence notice to the parties is required (whether from the court, in the PSR, or in 
pleadings). However, such specific presentence notice is nat required ifthe court “varies,” 
rather than “departs” from the applicable range based ca information contained in the 
PSR or othrwite known tothe partiea* The diflernce between a “epartue’ and a 
“variance” is discussed in Part V.D. below, 


Neither the Federal Rules of Evidence” nor constitutional provisions related to 
evidentiary matters (eg. the Confrontation Clause of the Sixth Amendment) apply at 
sentencing" Therefore, the court may consider hearsay and other types of information 
that would not be admissible during a trial" However, the Commission has stated that 
Information considered by a court af sentencing must have “sufficient indicia of reliability 
{to support its probable nccurncy."= Under Federal Rule of Criminal Procedure 32, the 
‘court “must—for any disputed portion of the presentenay report or other contraverted 
‘muttcr-rule on the dispute or dexcrmine that a ruling is unnecessary either because the 
matter will not affect sentencing. or because the court will not consider the matter in 
sentencing.” In resolving factual disputes, the court ordinarily applies tho preponderance 
of the evidence standard 


After the court orally pronounces sentenco, the court must complete two documents— 
the “Judgment in a Criminal Case” and the “Statement of Reasons” (SOR) (both of which 
are contuined in AO Porm 245B)—that memorize what che judge orally pronounced 
in coust. ‘The judyment epeciioe tha satance (tha tan of probation or imprisoriment, 
any term of supervision release following imprisonment and the conditions thereof, and 
‘any financial penalties), The judgment is entered into the record as a publicly accessible 
document, The SOR, which in the vast mayonty of districts 1a sealed part ofthe record 
‘and thus isnot publicly aceasible, provides information about whether the curt» rentence 
was within oF outside of the applicable guideline range and also provides the specifle 
reasons for a sentence imposed outside of that range (including whether the defendant 
Drona ebetantinlnematance tothe promeation in Ube uvesation or promextion at 
‘another person) = 


[At the conclusion of the sentencing hearing. the court mast advise the defendant of 
hie right fo appeal, including the right t9 proceed informa pauperis on appeal and the 
ight to appointed appellate counsel ia the event the defendant ix indigent ™ A dalondant 
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‘may waive the right to appeal as past ofa voluntary plen agreement, which will yenerally 
be enfoewed co appeal (resulting in » dismissal of the appeal) Appellate review will be 
discussed in Putt VI below, 


‘Within 30 days ofthe entry ofthe written judgment in the record, the court must submit 
‘copies of the judgment and SOR, along with the PSR, the charging documont, and any 
plow agreement, to the Sentencing Commission (in furtherance of the Commission's data 
tnllection and analysis duties) In most districts, the chief district judge has delegated that 
responsibilty to the United States Probation ice. 


IV. The Nature of A Federal Sentence 


What follows is x discussion of the nature of a federal sentence in felony and Class A, 
‘misclemeanor cases™—first with respect to the statutory framework governing sentencing 
tan then with reopest tthe guidelines Framework. 


‘A. Types of Sentences Available by Statute 
1. Probation or Prison 
‘There are n variety of components ofa federal sentence, one or more of which apply in 


{nearcoration—ia imposed in over 99 percent of eases.” Whore probation 
‘maximum term allowable is five years and, in the ease of n felony offense, « minimum one 
‘year term is required.” Various conditions af probation exist including certain “mandatory” 
conditions (2, a defendant may not illegally possess a controlled substance) and a long 
list of potential “discrotionary” conditions which must be “reasonably related” tothe nature 
of the offense, the defendant's history and characteristics, or the relevant purposes of 
punishment 


‘Tho majority of fidoral penal statutes do not require a term of imprisonment and, 
instend, authorize wither x term of probation or s term of imprixonment, There are two 
exception. (1) push slaluier carrying sr maudalory minimus (erm of imprinoumeri 
(unleas one of two exteptions applies—a “mbatantial aasistancd” departure oe 
‘application of the “anfoty valvo"—which will be discussed in Part IV.A2. below); and 
(@) penal statutes expressly prohibiting probation, even though they do not require imposition 
of m particular term of imprisonment.”' Federal penal statutes that provide for potential 
terms of imprisonment are classified according to the maximum term available—ranging 
from Class A folonis (with « maximum punishment of life imprisonment) to Claas E felonies 
(with maximum terms in excoss of one Year of imprisonment and not more than five yonr® of 
imprisonment), and Class A misdemeanors (with a maximum of one year of imprisonment) 
to Clase C misdemeanors (with a maximum of 20 days of imprisonment) 
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Although the Sentencing Reform Act of 1964 prospectively abolished parole, federal 
peisoners amy earn “yow-time credit,” which can reduce an offender's term ofimprisonment 
by up to 54 days foreach year the offender has engaged in appropriate behavior in federal 
priaon.™ In order to he eligible for euch crodit, an aflender must receive a prison sentence 
‘in excess of 1¥ months.” For that reason, itis not uncommon for courte impose n priv 
sentence of 12 months and one day (wich, with goodctime credit, will result in an actual 
term served ofa little more than ten months)” 


{In ation to allowing early release based on good-time credit, the BOP also may 
Allow offenders (other than deportable aliens and certain other clases of offenders) to 
sorve the final portion oftheir sentencos—un to 12 monthe—in a halfway house anilor 
itv home detention (with a maximum period of six ofthe 12 months o ten peoent of the 
affnders aontence, whichever is las in home detention). Eligible non-violent offenders 
‘with substance abuse histocies also may have their prison sentences reduced by up t one 
Sear (depending on the length of thie sentences) if thry sueewuailly complet m SD 
Fosidantial drug abuse program (RDAP?." Finally, the Director ofthe Burenu of Prisons 
is muthorized to request the seatencing court to release » prisoner before the end of his 
St er tera uf tpetaonaeat Hed atuatans related Uo Une prisoner advice Be, 
terminal llneas, or be extraordinary nnd compelling”circamatances 


2, Mandatory Minimum Sentences and Reef trom Them 

Approximately one-fifth of all federal defendants are convicted of an offense that 
carries # mandatory minimum prison sentence Such offenes include drug-trafficking 
crimes invalving certain types and quantities of drugs, the use ofa frenrm during a crime 
of violence or drug-trafficking offense. and s felons illegal possession of a firearm aftcr 
having been convicted of three violent felonies oF serious drug-trafficking offenses.” In 
creating sentencing guidelines applicable to such offenses, the Commission accounted for 
ongressionally-mandated minimum ponaltive in formulating sorreeponding contencing 
‘tuideline ranges. 


‘There are two ways that sentencing court ean impose a sentence below an otherwise 
‘apolicable statutory mandatory minimus. (1) ifthe orosecution flsa motion” based on the 
dofendants “substantial assistance” to the prosecution in the investigation or prosecution 
of nother person, pursuant to 18 U.S.C. § 359%); and (2) in certain drug-trafficking 


in cases in which n defendant faces a mandatory minimum penalty after being convicted 
of certale) Qpes uf druytrailichiny ullewmen Secon 309310 cocaine Ube Ove eriertt 
governing a curts decision whether a defendant qualifins forthe xafoty ealew: 4 typically 
‘applios only to lower-level, non-violent drug offenders. ™ 


In addition to the statutory safety valve, the guidelines contain n related but soparate 
safety valve provision, which requires a court to reduce an eligible drug-trafficking 
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offenders guidelines offense level by two levels (assuming the defondant satisfis the ame 
five criteria)" Nove that, unlike the statutory safety valve, the guidelines safety valve 
applies even if u defendant has not been convicted one of the drug-trafficking offenses 
specified in section 35834 that carties a mandatory minimus." 


3: Financial Penaities 


Federal law provides for three primary types of financial penalties—fines, restitution, 
sand special nssesinents—vhich can be imposed in uddition to imprisonment or probatian.” 
In cesos in which « statute doos not require imprisonment. a fine may be imposed as a 
stand-alone sentence.” 


Unless a pitiilar yom statute peevides fovw apctife wiatisiues fi, the maidohuis 
amount depends on the class of felony or misdemeanor in the count(e) of ennvition,” 
Restitution in a criminal ease is different from restitution in a civil case, In a criminal 
nse, restitution refers to compensatory damages fora Victim's losses, while restitution in 
‘civil enae neck to diogorge a defendant's unjust enrichment A apceial aascsement is 
standard foe assessed for each count af conviction (eg. $100 per felony count and $50 per 
Claas A misdemeanor count)" In certain cases, criminal restitution, where applicable is 
mandatory, aa is the special assessment Upon motion of the prosceution, however, the 
court may remit fine or special assessment 


4, Supervised Release 

‘An noted, » major change brought shout by the SRA was the prospective abolition of 
parole in the federal system. Defendanta convicted of an offense committed on o after 
November 1, 1987, are required to serve their federal prison sentences without early 
release on parcle™ In the place of parole, Congress crested supervised release as s farm 
of *post-confinement monitoring." However, unlike parole—which was nubstituted for 
‘portion of the term of imprisonment imposed by the court—o supervised release term 
in served in aition Av che term of imprisonment Congress did not create supervised 
reloage as & form of punishment and, instead, primanily intended it to protect the public 
and “facilitate the reintegration of the defendant into the community."® With certain 
statutory exceptions, which require terms of supervised release," courts have the freedom 
1 provide , .. superviston for those, and only those, who need} it" upon release trom 
prison.!*! Like torme of probation, terme of eupurvised release have both mandatory and 
discretionary conditions of supervision. 


Revocation of torms of supervised release (and probation), in the event that offenders 
violate their conditions of supervision. is discussed below in Part VIL 


5. éiuauenli ond Its Progeny 

‘The Supreme Court's landmark 2000 decision in Apprendi u New Jersey" and 
ite progeny have had a significant impact on the statutory (and guideline) framework 
governing federal sentencing. In Apprendi, which was a precursor to the Court's 2005 
‘decision in Booker" discussed shove, the Court held that: “Other than the fact of a priot 
‘onvietion, any fact that increases the penalty for a crime beyond the prescribed statutory 
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‘maximum must be submitted to jury. and proved beyond a reasonable doubt’ or admitted 
Ly the defendant in is plen of guilty." Thus. facts such asthe quantity of drugs in a drug 
‘trafficking cnse or the defendant's use of a dangerous weapon during a robbery—which 
can raine the statutory maximum punishment™ mast be charged in an indictment and 
‘proved to jury bevond a reasonable doubt (or aditted bythe defvuuduat in pleadinw guilty) 
in order to raise the statutory maximum penalty. ‘The Court has extended its holding in 
Apprendi to facts that trigger a mandatory minimum sentence of imprisonment™ and fhets 
that raise a statutory maximum fice Therefare, any fact (except a defendant's prior 
conviction) that raises the statutory minimum or maximum penalty otherwise applicable 
‘must be proved to jury boyond a roasonable doubt unless the defendant admits to that 
ict during his or her guilty ples. 


8, The Booker Three-Step Process in Sentencing 


After the Supreme Court's decision in Booker, just as before jt, n sentencing court 
‘must correctly calculate a defendants guideline range and then consider whether there 
is nny basis set forth in the Guidelines Manual to “depart” from the range. However, 
the penctical effect of Rooker was ta add a third step in the mentencing procea—namely 
the courts decision whether, after considering all of Une factors in 18 U-S.C. § 3005(a), 
sentence outside of the applicable guideline range should be imposed ns a “variance.” 
"This Booker “three-step process" requires “respectful consideration” of the Guideline 
Manual in all three atop 


1, im initially ealeulating the sentencing Booker Tiree-siep Procest 
range: 

2 im considering policy statements or 
commontary in the Guideline Manual 
shout departure trom the aidelie rane: 
ane 


‘4, in considering all ofthe § 2583(a) factors 
(which include the guidelines, commentary, 
and any relevant policy statements. in 
the Guidelines Mantsal) in deciding what 
sontanen te imprua, whathar within the 
applicable range, or whether asa departure 
‘ar ns n variance (or ns both). 


‘This three-nteo process illustrates the 
respective roles of both the Commission and the 
courts in federal sentencing, both as envisioned 
bby Congreas (in the SRA) and as modificd by the 
Supreme Court (in Booberi. The application of this 
‘thoe-step process will be set forth in more detail in 
Part V, 
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. "Relevant Conduct” as the “Comerstone™ of the Guideline System 


Before elaborating on the three-step prooess it is important to understand what has 
‘become known as 2 cornerstone” of the federal sentencing system— relevant conduct. = 
Relovant conduct is a defendant's actual conduct—and not simply the conduct for which 
he or she was convicted—that is enoxidered, along with the defendant's conduct reflected 
in the count or counts of conviction, to ealeulate his or her sentencing guideline range." 
“The Commission ultimately settled on system that blends the constraints of the 
offense of conviction with the reality of the defendant's actual offence conduct in order 
to gauge the seriousness of that conduct for sentencine purposes.” The Commission’ 
decision to fuctor in relevant eonduct into the guidelines syxtem is consistent with the pre 
fquidelines practice of federal sentencing judges" and waa intended to reduce the effoct of 
prosecutorial charging decisions that do not reflect the defendant's actual conduct on the 
‘sours anntencing Hcision 


Relevant conduct specifically encompasses a defendant's “real offense conduct” Gad 
sortain types of mondnet nf renonspiratons, whother not ehanged as ech) before, during. 
‘and afer the commission ofthe offense or offenses of canviction. For most typex of federal 
offenses, relevant conduct also includes other offenses committed am part of the “same 
cotirse of conduct or common scheme or plan.” Such conduct need not have been formally 
changed or proved at a tial (or admitted by: a defendant is guilty ploa), #0 long ne tho 
sontencing judge finds the relevant conduct by n preponderance of the evidence using 
‘information that ns sufficient indicia of relinbility.* Such relevant conduct is considered 
in the application of various factars in the Guidelines Manual—such as in determining 
whether a defendant used a dangerous weapon during a bank robbery." in caleulating 
tho amount of loss in the fraud quideline'® and the drug quantity in the drug-trafficking 
‘tuideline;" and in determining whether a felon who unlawfully possessed a firearm used 
the firearm in coaneetion with another felony offense. 
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Basic Guideline Application 
‘The Guidelines Monvat has oight chaptors, which are summarizod ws fllows: 
*+ Chapter One: Definitions, Application Instructions, and General Policion 
+ Chapter Two! Offense Specific Guidelines 
+ Chapter Three: Adjustments for Genoral Agersvating and Mitigating Pactor= 
ind Adjustments fur Multiple Counts of Conviction 
+ Chaptar Poe- Criminal History Calelation Rulon and “Cherries” 
* Shaper Fie: Departure and Sentencing Options (ineodig the Sentencing 
y 
+ Chapter Six: Sentencing Procedies 
+ Chapter Seven: Violations ofthe Conditions of Probation and Supervised Release 
© Chapter Hight: Ecatenciag of Organisations 


Chapter Two—which contains guidelines for hundreds of foderal ollenses—is the 
longest portion of the Guidelines Manual 


‘A. Application Instructions 


Section 181.1 sets forth instructions for using the eight chapters of the Guidelines 
‘Monusol. For sentencings of individual (ns opposed to organizational) defendants for their 
Offenses of eonvietian, only Chapters One through Six apply. For revocations of offenders 
‘terms of probation or supervised release, Chapter Seven applies. For the sentencing of 
organiaational defondanto, Chapter Bight applioe 


As dincusted above, a federal probation officer does the initial guidelines caleulations 
inthe PSR, which is submitted tothe court after counsel for the defense and prosceution are 
‘sven the opportunity to respond to the probation officer's propased yuideline application. 


‘A summary ofthe steps in the guideline application process, for individual defendants 
sentenced foe thaiv effsnane of convicting, a an follows: 


‘+ Determine which Chapter Two offense guideline applies by conmulting 
Appendix A of the Guidelines Manual 

+ Ace the proper Chapter Two exidcline is identified, ealeulote the “affene 
love!” from that suideline through consideration ofthe applicable "base 
‘offense level” (BOL) combined with any “specific offense characteristics” 
(SOCs) (which are aggravating and mitigating factors related toa particular 
“offense type). Chapter One's provisions concerning “relevant conduct” are 
sometimes used to determine the BOL and usually used to determine the 
applicable SOC, 
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4 Dotcemine whether thoee arm uny ulditinns) "adjuetmena” to the fans 
level baso- on che pruvisims yn Chapter Tasev, which ndlrenses general 
ayroynting and mitigating Escuars chat are euinman actors olfensé “eps 
Relevant conduct alro eure ke ronmadnerd in detorminmng whechar nf 
Chutntne Mheve adjustrovn:a apply. Chapter Throe also has prvi for 
saljusting a defonduae's ufone love base un raudtipe wants of wonton 
‘inemetain evpes oP enace. 


‘+ Clout the dukeadnt's“ecimamul history paints” nuowtling to Chapter 
Fours provisiona. Hosed.on the criginal hitaty acire, de defondant is 
plone tn the appropriate “Crmieal History Catogory™ (CHU). 

+ entity uho snntoncing xuideline range in tbe Chapter Five Nenboccing 
Table by lnurlung the cl fe che table that ie at the intersection af the 
Mufondant's lle lovel wnd CIIC. ¢The Sentencing Table faut forts a 
Aluachmant A infra) Chapter Pie'a provisione alan addrars what tyj08 uf 
sentaaus u court muy ampowe (eg, probation wrimprasmument, a2c9cding I 
he location the deveadane’s upplicable sentencing range in ooe ofthe four 
‘Yonas(A-D)of the Santeneing'Table.™ 

+ Kiuully, o wader fossiite grocnds for a “ilepartuse” ur “varias” from 
‘he appiteable guideline eaage™ epartures and variances; are furtaee 
Aiseussed belene sn Pare). 


‘The SIRA requis court te use the version ofthe (uidetines Mamuat in cfect on the 
ute of sentencing "® One vastina 19 the cule is at thee Fx Poat Facto Clause: of the 
Constitution prevent relrvactire appiiswtion of amended guidelines that cerned Ut 
pTicuble wnteucing range after the offense was wnxoploled. tn such w wise, Hu: wewion 
of the guidelines in weet na the date ofthe ofleawe rant bm ec," "The ceter mination 
fof whither thw earlicr wervice of the Manual earrica x ower penaléy rango is ade tnidie 
the “ane tok evr.” ‘heat rubs concer the guideline range fr the version vf the Manual 
fn office wk emtencing wath the vorion of the dana in effect of the Inst acy uf te 
offeacu nPcunvietion.upp:vingoach Manwat mn it entirety miber chan mnlytag partons of 
diflront yorsiora nf tke Meeauat 
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8. Applying the Guidelines 


What fillows is an illustration of the application of the Guidelinee Manual to 
short hypothetical case involving u defendant convicted of w xingle enant a hank rublery 
in violation of 18 USC. ) 2119), which earnes m statutory maximum of 20 years of 
‘imprisonment but docs not earry any mandatory minimum penalty. ‘The facts of that 
hypothetical case are below: 


‘The defendant entered a federolty-insured bonk and approached a teller while 
brandishing a reoliatc-looking toy gun. He demanded oll the money that she and 
‘other tellers had onal handed the teller o bas in which o lace the money. The teller 
‘gave the defendant $29,000, No one was injured during the robbery. Nor did the 
defendant physiealty restrain anyone or force anyone to move toa diferent location 
twithin or outside the bunk. After the teller gare the defendant the bag of money, the 
defendant ran out of the bank and got into o ear being driven by another person, 
who drove away fram the bank at a normal rate of speed. Shortly thereafter, base 
‘om-an eyewitness's description of the getowery car, police officers stopped the car 
Iho chase sad wrreatd the defendant wna the wean ier 


‘Both individiuats confessed to their roles in the bank robsery. The police officers 
nenvered the $25,000 anud returned it ty the bank. The co-defendant (the defenstants 
nephew) ws determined to be a 16-se0r old juvenile and wor wot prosecuted in 
{erleral court. A feleal grand jury indicted the defendant fora single cunt of bank 
robbery. At the time of the robbery, the defendant had tic prior state concictions 
{or offenses commiszed as an adut: (4) a conciction for feiony assault for which he 
had recsived a six-month jail sentence 11 years before the robbery, and (2) a felony 
‘conciction for distributing a small amount of cocaine to an undercover officer ane 
‘year before the robbery, for which he had received a five-year term of probation, The 
“Geyendont pleated gui 10 the charge without the benept of plea agreement with 
the prosecution. 


1. Determine the Applicable Chapter Two Guideline 

‘The Bret ctop in applying the guidelines is to identify the applicable Chaptor Wes 
«guideline, which is done by looking at Appendix A ofthe Guidelines Manual und determining 
from the statute of conviction which guideline applies. In this ease. for a bank robbery 
conviction under 18 U.S.C, § 2119(a), the applicable guideline is USSG §298.1 (robbery), 
‘hich is set forth as Attachment B to this papee. 
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2. Calculate the Chapter Two Offense Level 


‘Turning to §2B3.1, the next stop is to dateemine the appropriate BOL, Some guidelines 
contain multiple BOL, although §2B3.1 contains a single BOL of 20. Next, determine whether 
‘any 8OCx upply, including by consulting any perinent commentary i the application nove 
{allowing the guideline ™ which may offer interpretive aids regarding the SOCs. Based on 
the facts in this hypothetical case, the following three SOC in §283.1 apply: 


‘= $2B3.1(0X1 +2 because money wae takon from a “financial institution” 


‘© $203.1(6X2 13 because the defendant brandished a “dangerous weapon” 
(iacusanl below: and 
‘+ §203.1(6X7XB: +1 because the “loss” exceeded $20,000 but was lose than, 
895,000 (discussed below). 
‘Tho determination that ty gun qualifins na 2“dangereae weapon” is made hy reforms 
{0 tho commentary following §283,1, which statos thot the definition of “dungerous weapon” 
includes “an instrument” that “closely resembles . an instrument capable of inflicting 
death oF bodily injury." Now asst aldaough de indicuswent in this case did nt mange 
the dofondant with wing « dangerous weapon during the rokbery (which, if it had, woald 
have raised the statutory maximum to 25 years under 18 U.S.C. § 2113(d), the sentencing 
‘court must apply the SOC if the court finds by a preponderance of the evidence that the 
defendant in fact brandished a toy gun during the robbery." Although the $29,000 was 
returned to the bank, it still qualifies as “loss” for purpose of the guideline becuse the 
‘guideline's commentary states that, “[ljoes means the value of the property faken, damaged, 
or destroyed.” Assuming no other SOCs apply, the defendant’ total Chapter Two offense 
level would be 26 (20+ 2+3+ 1). 


4. Calculate the Offense Level after Chapter Three Adjustments 


‘The nest step in the guideline application processistodotermine whether any adjustments 
in Chapter Three of the Guidelines Manual apply. 


‘© Recaisn tha dafendant had recruited and dirsctod wn accomplice (the 
tvtaway diver) before the robbery, the defendant receivos a evel 
‘upward adjustment pursuant to USSG §3B1.1(¢) (Aggravating Role) 
Urine ore: fev ws 28, 

+ Because the defendant used a minor as the getaway driver, 2 additional 
Jevelo are added pursuant to USSG §3B1.4 (Using » Minor to Commit a 
Crime) which brines the defendants offense level a 30. 

© Ifthe defendant has “neeepted responsibility” for the offense by pleading 
tquilty in a timely mannwr and admitting the conduct constituting the 
Dffense of conviction, hie offense level is reduced by either 2 or 3 levels 
‘under §3E5.1 (Acceptance of Responsibility), The third level of reduction 
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‘equites a motion from the prosecution pursunat to §3E1.1(). 
‘Assuming he roceives a 3-level downward adjustment, the defendant's 
final offense level would be 27. 

Note that, jut am whils the application uf Chapter Two 90Cs, « sentencing cout 
determines whether Chapter Three adjustments apply based not only on the conduct for 
which a dafondant was cnnvicted but alsoon any relevant conduct proved by a preponderance 
ofthe evidenes. 


4. Determine the Criminal Htory Category 

Aor datormining the hypothetical borg defondantsoffonasInvl. the next atop x 
to-caleulate the defendant's eminal history punt, which in turn determine his Criminal 
History Category, by applying the criminal history rules in Chapter Four ofthe Guidelines 
Monuol. Aan general rule, erimiaal history points are bel on Ube length of seer 
innpownd foes pele conto noel etna, es Eedoral consti cod whethor the defendant 
committed the instant federal offense while stil nerving a sentence in another case (ea, 
the defendant was on probation or parole)."" There are certain exceptions to these general 
‘les tough.”Some prior offenses fall putside of Chapter Fours time Wits" never 
{pen of tninor offenses are excluded from consideration" and prior juvenile convictions 
may be counted only if they occurred within five years of the defendant's commission of the 
instant federal offense 


‘Based on the defendant's two price convictions, his criminal history calculations would 
bos follows. 


‘+ He would recsive no criminal points for his assault conviction because 
it falls outside Chapter Four's time limits (as he roevived w six-month 
sentence over ten years before committing the bank robbery). 

* Because his prior drug-trafficking conviction falla well within the 
time limits, it would receive one point based on the length of sentence 
‘imposed (les than 60 days) and an additional two points based on 
the fact that the defendant was on supervision (i... robation) at the 
time ofthe bank robbery offense. 


‘Throo criminal history points would place the defendant in CHC II on the Sentencing 
‘Table (discussed below). 

5. Determine the Guideline Sentencing Range from the Sentencing Table 

Raed on an offonn love of 97 and 2 CHC of T, the applicable guideline wentanci 
rango is 78-97 months, as refloted in the guidelines’ Sentencing Table, which is attached 
‘ax Attachment A to this paper. Note that the guideline sentencing range is well within 
the browder statutory range uf punishment of 0-280 month (0-20 years) ander the statute 
of conviction, 18 USC. § 2113), In some other eases, « defendants guideline range is 
constrained by either a statutory mandatory minimum penalty (raixing the “Foor") of a 


a” 
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statutory maximum penalty (lowering the “ceiling” Becnuse the robbery defendant's 
‘range falls in Zone D of the Sentencing Table, the only type of sentence provided under 
the guidelines i 9 term of imprisonment ne opposed to any alternative to impriconment. 


C. Chapter Four “Overrides” 


For u samll percentage of defendants, the application of their yuldeline ranges is not 
determined solely by the offense love established in Chapters Two and Thee and thei 
(Criminal History Categorios established in Chapter Four, Part A. Instead, itis determined 
‘by application of four special “override” provisions in Chapter Four, Part B, nnd one special 
provision in the Chapter Three Adjustments. Chapter Four, Part Bhasfoursuch provisions: 
Carvor Offender §4B1.1); Criminal Livelihood @4BL3); Armed Caswer Criminal ((4B1.4), 
sand Repeat and Dangerous Sex Offender Against Minors (§4B1.5). Sections 4B1.1, 4BLA, 
‘and 4B1,5, which ean impact both the offense level and the Criminal History Category, 
‘are aumied af serious recidivist defendants whose instant convictions are for violence ot 
drug-trafficking, rcarms, o scx offenscs against minors. ‘The resulting guideline ranges 
‘conerally call far lengthy terms of imprisoament for such offenders. Section 4B1.9 applies 
toa defendant whose instant offense was part of pattern of criminal conduct engnged 
in as the defendant’ livelihood and ensures a minimum offense level if not achieved by 
‘application of Chapters Two and Three. The sole Chapter Three override is the terrorism. 
ijustmont Q§3A14), which impacts hath the affonan level and the Criminal Hate 
Category. If defendant's guideline range resulting from one ofthe override provisions ix 
higher thon the range otherwise applicable, the override range applies. 


, Departures and Variances 


After determining the defendant sguideline sentencing range. the court must determine 
‘whether one or more “departure” factors set forth in the guideline commentary or policy 
statements inthe Cnidelines Manuel warrant consideration forimposing a sentence outside 
of the range. Departures—upward and downward—are addressed in various places in the 
Guidelines Manual. Many offense-specific buses for departures are in the commentary 
{allowing the guidelines in Chapter Two:'® basos for departures conceraing an offender's 
criminal history are addressed in Chapter Four, und many generic baves for departure 
tro wot forthin polly statomonts in Chaptor Bivw A complete ist of dopartore provisions 
inallchaptors is st forth atthe very end ofthe Guidelines Manual immediately following 
the Index), These provisions specify the circumstances under which a departure would be 
‘propriate in the diseetion of the court. 


Grounds for departure typically are wither “discouraged or “encouraged.” The 
Guiiielines Manisa nlso provides that certain bases for departure are prohibited." A court 
has broad diserction to depart baced on “encouraged” grounds, has more limited disceetion 
‘to depart based on “discouraged” grounds (2, may only do so within the limits set forth in 
the poliey statements), and has no discretion to depart based on « prohibited basis, Finally, 
5K2,0(0)(1) provides that, with theexzeptionofeertainoffense types (uch asexual offenses 
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children), n court may depart based on aggravating or mitigating circumstance “of 

a kind, oF to a degree, not adequately taken into consideration” ty the Commission in 

“formulating” the guidelines that, “in order to ndvance the objectives wet forth in 18 U.S.C, 

[388492 should rou in a sentence diferent” fo that alle fir by the Guidelines 
al 


‘Two of the most common grounds for downward departures, that have occurred both 
before and after Eboler, are ones that the prosecution must raise by way af a motion 
for downward departure (and thereby differ (rom other grounds for downward departure, 
‘which can be ised by the defense, the prosocutor, or by the court sua sponte). ‘Those two 


“substantial assistance in the investigation or prosecution of another person” (§SKIL1): 
‘and (2) the defendant participated in an “Early Disposition” (or “faxt-track”) Program, in 
1 district in which the Attorney General and the distric’s United States Attorney have 
Authoriged sush a dapartuse (SICI.1). In recunt years, «substantial assistance” or “faut 
track” downward departure (or both) occurred in around one-fifth of all federal casos," 
‘Such below-range sentences are not only sponsored ty the prosecution but also explicitly 
Authorized by the Guidelines Manual. 


‘The final step of the three-step process is fr the court to consider all of the applicable 
factors n 18 U.S.C. § 3553%a)—including factors from the first two stops (Le, the gurdeline 
range and any basce for departure in the Guidelines Manual) "taken as wholey" and 
impose a sentence." As the Supreme Court haa observed, “[the fact that § 9583(a) 
‘explicitly directs sentencing courts to consider the Guidelines supports the premise that 
district courts must hegin their analysis with the Guidelines and remain cognizant of them 
throughout the sentencing process" 


A final guiding principle is for # court to impose a sentence that in “wufficient, but-not 
greater thin mewessary” co nccomplish the youls of seruenciny”* “Thx provision i the 
SRA ia referred to a the “parsimony” clause. It is explicitly set forth in the Inteoductary 
Commentary in Chapter 5, Part A of tho Guidelines Manual ax a reminder to nentencing 
judges. 


E. Fines 


In addition to addressing whether a court should impose a sentence of probation or 
Imprisonment, the Guidelines Manwal also provides that "[tJhe court shall impose a fine in 
all cases, except where the defonsfant establishes that he + unable to pay and i wot likely 
tobe become able to pay a fine."M* The fine guideline also contains a table containing fine 
ranges that correspond to the final guidelines offense level applicable toa defendant.” 


Undor the guidelines, a fine-only sontence ix authorized only for a defendant whose 
sentencing range is 0-6 months!" However, the guidelines recommend that, “filf-. the 
fine is not paid in full atthe time of sentencing, ... tbe court sentence the defendant to n 
teem of probation, with payment of the fine as condition of probation.“ 


ag 
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F. Supervised Release under the Guidelines 


‘The guidelines provide that. ifs defendant receives a term of imprisonment in excess 
of one your, the court genorally should impose u torm of supervised release, even if not 
‘oquirud by statute." ‘The guidelines also specify ranges of supervised release depending 
ton the class of the offense of conviction." With respect to non-citizen defendants—who, as 
discussed below in Part ICB. have been around 40 percent ofall federal offenders ia revant 
_years—the Commission recommends that courts not imposea term of eupervised release far 
such defendants if they likely will be deported after serving their terms of imprisonment, 
unless required by statute For sex offenders, bo Commission recommends the 
‘masimum statutory turm of supervision available, which for most sax olfondans is a ie 
torm of supervised release.!* 


Vi. Appellate Review of Sentences 


Before tho Sentencing Reform Act of 1984, there was virtually na appellate review 
of fadaral sentences Along with creating the sentencing guideline system, the SRA 
provided for significant appellate review of guideline sentences."* Since the guidelines 
‘Went into effet, tens of thousaauls of feleral defendants have upped their sentences, 
while proscution appeals have orcurred in a much smaller numberof eases 


After Booker, federal sppetiate court reviews a sentence for “reasonableness” using 
fan abuse of diseretion standard.” Such rearonubleness review nctually encompasnos {Wo 
types of ruview—"procedural” reasonableness review and “substantive” reasonableness 
review. As the Supreme Court has explained: 


Regardlews of whether the sentence imposed is inside or outside the Quidelines 
‘range, the appellate court must review the sentence under an abuse-of- 
‘sertion stared. Te must et waar Ut Une ierit url omit 
no significant procedural erscr uch as fale wo calculate (or iesproperly 
‘ealculating) the Guidelines range. treating the Guidelines ns mandatory, 
{hiling to consider the § 3585) factors, selecting a sentence based on clearly 
sreomnue fart, ling tm adaqentaly aeplain the snes anetanee— 
including un explanation foe any deviation from the Guidelines range 
‘Assuming that the district court's sentencing decision is procedurally sound. 
the appolints must ohould then sonader the oulstantivereaconatloncis a he 
Sentence imposed under an abuse of ducrebon standard When conducting 
this review, the court will ofcourse, tae into nacount the totality of the 
‘cevumstances including the extent of any variance from the Caadelines ange 
‘Inthe case of ventence imposed outade of the euideline rane, the 
‘appelate court] may consider the extent ofthe deviation, but ms eve due 
‘ference ts the divtrict court's eis thatthe § 3553) futons om w whole, 
justify the extent af the variance." 


Asa part ofan appellate courts review for“procedural” ressonableness, ifthe appellant 
properly preserved the issue for appeal, the court engages in de novo review of pure leg! 
‘questions concerning guideline application nnd reviews the district court's underlying 
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findings of fact for “clear error."** In onder for a sentence to be deemed procedurally 
reasonable, the district court should have properly ealculated the applicable guideline 
ange (as the “starting point” in the Booker three-step process) and addressed all of the 
purtin “non-frivalows argumonts" about why a entanee should have hoon impoaed utd 
the range." Even if defendant did mot properly preserve a guidelines application isaue 
for appenl, a federal appellate court ordinarily must deem 1 guideline miscalculation 88 
severable “plain erroe” ifthe district court seutenced the defendant based on an incoereetly 
Ccaloulatel guideline range 


Regarding “substantive” reasonableness, the Supreme Court has permitted (but not 
sequined) fodaval aivouit courte to apply « mburtable "pronumiption of rasonablanoes” in 
rwviewing n district eourt’s decision to impose a sentence within the applicable guidelines 
range.’ “[T]he presumption reflects the fet that, by the time an appeals court is 
considering x within-Guidelines sentence on review, both the sentencing judge and the 


{oderal appellate court's review of x district court's sentence: it may not be applied by 
ddstnit court in determining whether to impose a within-range sentence’ 


‘Furthermore, the fact that a district court imposed u sentence outside of the applicable 
iuideline range does not trigger a presumption of unreasonableness on nppeal."* The 
‘Const alo lies stald Una“ Uist cst‘ acinar vary Seah Ure wdviry Gtileliwn 


‘may attenct preateat reapect when it ia based on the particular fncthoa ease” aa opponed tt 
‘a general disagreement with a particular “policy” embodied in a provision of the Guidelines 
‘Manual. 


Vil, Violations of the Conditions of Probation and 
Supervised Release 


In Chapter Seven of the Guidelines Manual, the Commission promulgated policy 
statomonts uddressing a district court's decision of whether to revoke or modify a 
Asfondants turm of probation or uuporviaad roluase upon a Anding of « vielation of ome 
‘oF mare conditions of supervision. Chapter Savon classifies violations of the conditions of 
‘supervision (as “A.” "B.” or °C” grade violations), recommends when courts should revoke 
tho torm of supervision," and recommends terms of imprisonment for the different gradk 
of Violations, in the event @ court revokes The Revocation Table used in revocation 
ceason—sot forth in §7B1.4—is differvnt from the more complex Sentencing Table appearing 
in Chapter Five that governs original seotencings. The Revocation Table contains two 
‘axo—one based on the seriousness of the violation (ce. Une grade) and the other based on 
the offenders original Criminal History Category (asdetermined at the original sentencing 
hearing). 
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‘At # rovocation hearing, « court is governed by the preponderance of the evidence 
standard and may find that an offender committed » new law violation os a basis for 
rovoration even ifthe offender wae not convicted ofthe new offense." In deciding whether 
to revoke and, if yo, whether to impose a sentence of imprisonment as recommended by 
Chapter Seven's policy statements, a court must consider not only those policy statements 
bbut also the factors in 18 U.S.C. § 3553), tothe extent that they are applicable." 


In eases where offenders have allegedly violated the conditions oftheir supervision, 
district courts are governed by statutory provmons™ that at times operate inn diferent 
‘manner than Chapter Sevew's policy statement. In particular those tatstory provisions 
‘may requirr revocation in certain cases that Chapter Sevrn does nat, nich ax when an 
lender possoxsed 1 controlled substance or roused tn take a court-ordered drug tent. 
For violntions of supervised release, the statutory maximum term of imprisonment upon 
revoration dependson the classification of the underlying offense ofconviction atthe original 
Sntencing pmveeding i Par vikations of prchation, th 1 tate of tmprenmont 
‘upon rovocation isthe statutory maximum of the undorlying offense of conviction at the 
original sentencing hearing," 

On appeal, a district court's sentence imposed upon revocation is reviewed with at 
Jonst as much deference ns exists in appellate review of a court's imposition of wn original 
sentence." A district court abuses its discretion by not considering Chapter Sevea's policy 
shateescnta in a revocation prooceding, yet a court need not fallow the policy statement! 
recommendations regarding revocation or sentence lena" 


Vill. Guideline Amendment Process 


In enacting the SRA, Congress envisioned that the Commission would segulusly 
‘amend the guidebines to reflect various changes in cireumstances."* Since the guidelinos 
‘ent into effect in 1987, the Commission has promulgated more than 800) amendments to 
the Guidelines Manna" 


A. The Amendment Cycle 


‘The guideline “amendment cycle” begins in the Inte spring of each year. The 
Cofatiioe novinally bogine the cycle by taming « Hat of pelicy Speioctiey’ published 
in the Federal Register (PR) and also made available on the Commission's website (wwe. 
‘usac,gou)—anid invites specific stakeholder groups (eg., the Criminal Law Committee of 
the Judicial Conference, the Federal Public Defirnder comaranity, the Criminal Division of 
‘he United States Departuneal of Justice, ad the Comunineon'e various advisory groupe) 
‘as well asthe general public to comment on those prioritien. ‘Thereafter, the Commission 
Publishes “proposed amendments” for consideration and solicits comment. from the 
stakeholder groups and general public." The Commission thea holds a public hearing on 
propowl amendaments and hours from various witnessox, including representatives of the 
stakeholder groups Thereafter, typically in April, the Commission voles on whether to 
adopt any of the proposed nmendments. 
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By statute, no later than May 
1 the Commission must sulmit 
the amendments it has voted to 
promulunte along with “rensons 
for amendment” (Contained in 
Appendix © t the Guidelines 


modify or disapprove them, If 
Congress does not pass logistntion 
(Gigned by the President) modifying 
or disapproving amendments by 
November 1%, the amendments 
become effective on that date 
On tare vemasion, Congress time 
authoriand the” Camumiaaion 
to promulgnte — “omorgency 
‘amondments” which can be passed 
fom an expedited basis outside of 
the regular amendment cycle." 
Sinee 1987, Congress has enactod 
Togislotion rejecting only two 
guideline amendments promulgated by the Commission." 


Retroactivity of Amendments 


Manamendmenttothe guidelines potentially lwers the sentencing range for offenders, 
the Commission must decide wheiher to apply the amendment retronctively o offenders 
already serving sentences of imprisonment." Ifthe Commission votes for retrouctivity of 
‘aweh an amendment, the eligible offenders can apply to their original sentencing courts for 
the benefit of such retroactive amendment." Courts are affurded discretion in deciding 
‘whether to grant the offenders petitions sesking to benefit from a retroactave amendment, 
hut, if they choose to exervize that disretion, must reduce the offender's aentence within 
the limits imposed by €1BI.10. ‘The Suoreme Court has held that. when a court elects to 
reduce un offender's sentence based on a retroactive guideline amendment, the court may 
rot engage in a full-iedged resentencing under 18 USC § 553/a) and, mstead, must 
Impose new sentence that modifies the criginal sentence in a manner consistent with the 
rotranctive amendewent™ Ae of 2018 the Comminaion has vated to pivw petri affact 
to 0 of ita over 800 amendments." 
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IX. A Brief Overview of Sentencing Data 


‘A. The Commission's Collection and Analysis of Sentencing Data 


‘The SRA requires the Commission to “establish a research —_— program . . . for 
the purpose of. serving as x clearinghouse and information center for the collection, 
‘preparation, and dissemination of information on Federal sentencing practices” and also to 
collet systematically and disseminate information concerning [federal] sentences actually 
Imposed." ‘The Commission, through its Office of Research and Data, has earried out 
‘those duties in a variety of ways, including by publishing annual Savrvebooks of Federal 
‘Sentencing Statistics and several other publieations concerning federal sentencing." The 
‘Commissina’s data unulyss results (rom i collection of eentencing documents i virtually 
‘ll federal cases in which a sentence wos imposed after a judge applied the Guidelines 
‘Manual Commission staff analyze such documentation and create an annual data file 
‘of numerous data-points about guidelines use and offender and offense characteristics 
from which the Commission may engage in empirical rescarch about offender and offense 
‘harusterltioe as well on federal eontonsing peoetiocs = 


18. Snapshot of Federal Offenses and Olfenders 


In recent yours, approaiteately 69,000 Ww 86,000 federal obtener vv been sentenced 
{for felonies and Class A (nor-petty) misdemeanor offenses annually ®! Appeaximately 
0 percent are convicted of drug-trafficking offenses (usually involving marijuana, 


roentoring to the Unitad Statee aftor being doported or emuggling aliens into the country). 
Fraud and other “white-collar” offenses make up approximately 12 percont of federal 
“offenses today, and firearms offenses (eg, being a felon in possession of a firearm or using 
firearm in connection with a drug-trafficking or violent offense) account for approximately 
‘percent of eases. Sex ofenace (eg. sexual assaults and child pornogenphy offenses) and 
vila enue a. bank robber) ake wp a relatively amallpercatare of the feral 
ceaselond 


Approvimataly nine cutofton floralaflendars trday recess nntenensnfimprisnnment, 
While one out of ten is sentenced to probation (including probation with a condition of home 
‘detention oF community confinement) * The average prison sentence fr federal offenders 
Uuxluy #52 months: "The average prisun sentence for uffenders convicted of an offense 
‘carrying a mandatory maimum penalty i 110 moathe, while the average prison sentence 
{or offenders convicted of an offense not carrying a mandatory minimum penalty is 28 
‘months. The federal prison population today is approximately 181,000 inmates.”* 


Of those offenders who receive terms of imprisonment, 86.0 percent also reccive 
terms of supervised release. Of those offenders who receive terme of supervised release, 
‘on average they receive  47-month term of supervised release.*” The “revocation 


™ of 
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‘rate"—dofined as the percentage of  Dislibution of Oflenders Receiving Sentencing Options 
offenders whos federal supervision sco! Yeor 2017, 

‘was revoked (because of either the 

commission of « new eriminal offense 
‘ora “technical” violation) in relation to 
‘the total supervision cases closed each 
‘yoar—has bee around 80 peresnt i 
‘recent years The average sentence 
‘of imprisonment imposed upon 
revocation is slightly less than one 
yeoes™ 


Federal offenders, other than 
in their gender (almost nine out of 
tan ara mules) ave a diverse group 
today in terms of demographic 
characteristics. With respect to racial 
lemity, 21.9. percent of vfeskere 
‘are White, 211 percent ane lack, 
‘and 63.2 percent are Hispanic. At 
‘the time of sentencing, nearly half 
Of federal offenders have not completed high school, while one-fifth have at least some 
collage education. The average age of fedoral offenders at the time of sentoncing is 37 
years. In recent years, over 40 percent of all federal offonders have been non-citizens, 
‘who generally face deportation after their release from federal custody. Nearly two-thirds 
‘of all federal offenders have a prior criminal record counted under Chapter Four of the 
Guidelines Manual, and nearly one thied ofall federal offenders have significant eriminal 
rcotea nfined an abe or ane evieninal Nato penta) 


eee viewtiauney 


X. Conclusion 


‘Thio paper hn» covered all of the major aapecto of the federal sentencing system, 
Including the guidelines und policy statements in the Guidelines Manual, statutes and 
‘court rules, and relevant decisions ofthe Supreme Court. It has discussed the evolution of 
federal sentencing from the pre-SRA era to the present day and explained how the current 
‘system seeks to promote transparency, certainty, and proportionality in sentencing, while 
‘at the same time avoiding unwarranted sentencing disparities 


Viuriows resources for members of die federal judicial brapol, feleral sentencing 
practitionars, and members af the public ace available oa the Commissian's website, 
‘uwesussegoe, In addition, the Commission operates a public “HelpLine” for quostions 
‘concerning federal sentencing during regular business hours at 202-502-1549. 
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SEG 


Smith Economics Group, Ltd. 
erineet elon ous 


February 1, 2021 


Mr. Erie P. Barly 

Early Sullivan Wright Gizer & MeRac 
(20 Wilshire Blvd, 17* Floor 

Los Angeles, CA. 90088 


ey Blankenship v, Fox News Network LLC 
Dear Me, Early: 


‘You have asked me to asses the damages to Don Blankenship based on the allegations against 
the various media defendants (“Media Defendants”) deseribed in the operative First Amended 
Complaint. 


1_ASSIGNMENT 


‘ased on the allegations against the Media Defendants described inthe First Amended 
Complaint have been asked to assess the loss of earings suffered by Mr. Blankenship. 


I. QUALIFICATIONS AN! 


1am President of Smith Eeonomics Group, Lt. headguartered in Chicago, IL, which provides 
sconomic and financial consulting nationwide. 1 have worked as an ecooomic and financial 
‘consultant since 1974, after completing a Research Internship atthe Federal Reserve, Boar of 
vernon, in Washington, D.C 


{received my Bachelor's Deatee from Cornell University. 1 received a Master's Dexree and my 
Ph.D. in Economics from the University of Chicago: Gary S. Becker, Nobel Laureate 1992, was 
imy Ph.D. thesis advisor. The University of Chicago is one of the world’s preeminent institutions 
for the study of economics, and the home of renowned research inthe law and economics 
movement 
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‘As President of Smith Economics, I have performed economic analyses ina great variety of 
‘engagements, including damages analysis in personal injury and wrongful death cases, business 
Valuation, Financed alysis auiust qauact hoses « wie sage class ation suas, 
‘employment discrimination, defamation, and intellectual property valuations including 
evaluations of reasonable royalty 


140% Ce a ha Cg tr 

tvesomircom 
have more than 40 years of experience inthe field of evonomics. 1am a member of vatious 
economic associations and served for tree years as Vice President of the National Association 
‘of Forensic Economics (NAFE) which isthe principal asociation inthe field. I was aso on the 
Board of Editors ofthe pecr reviewed journal, the Journal of Forensic Economics, for over a 
decade; Ihave also published scholarly articles in this joural. The JF is she leading academic 
Journal in the field of Forensic Economies. 


stank Ta yaseLs 


| wrote the first textbook on Forensic Economic Damages that has been wsed in university 
‘courses such a the University of Wisconsin, Penn State University, and in various other stares 
‘Xs an adjunet profesor, lereated and tught the first course in Forensie Economica nationwide, 
at DePaul University in Chicago. 


{Lam the ereator and founder of Tobotson Associatey Stock, Bonds, Bills, and Inflation (SBI) 
Yearbook, Quarterly, Monthly, and SBBUPC Services. SBBI is generally regarded by 
academics inthe field of finance asthe most widely aceepied source of statistics on the rates of 
‘return on investment securities. SBI was orginally published by tbbotson Associates then by 
‘Momingstar, Inc. and is now currently published by Duff & Phelps. The original SBI series 
generated what became a six-book set universally used for business valuation, and currently 
Available on an online platform, ‘These data series are widely relied upon and regarded ws the 
‘most accepted and definitive scholarly references by the academic, actuarial and investment 
‘community, und in courts of aw. All thnee publishers of the SBBI series acknowledge me a the 
founder in 1983, for my “invaluable role" as baving “originated the idea" of SBI, which I then 
implemented while Managing Director at Ibbotson Associates. 


My estimate ofthe real discount rates 1.25 percent pet year. This acount rates based on the 
raleof retum on short-term 1S, Treasury investments. The dati rom the sutisical series 
HLLS Selvin Rasa published ty the Board of Governors of the Federal Reserve 
System found at wor federlsere.goy. This dats als published inthe Esonomis Report of 
‘the President Table for "Bond yields and interest ratee" for the real return an 1! Treaaury 
investments przarily forthe last 20 years. 


have performed economic analysis ia many thousands of cases in almost every sate and federal 
jurisdiction since the early 19805. 


Smith Feonomies Group, Lid. « 312-943-1551 
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My curiclum vits is tached, isting all my publications inthe last 10 years and beyond, My 
hourly rate in this ease is $525 per hour. The fist ofall cases in which hav testified i the last 
4 yey iva ate, 

lL, INFORMATION REVIEWED 


[,Plaintif's First Amended Complain; 
12, The informational interview with Mr. Blankenship dated September 8, 2020, 


‘LY, BACKGROUND AND DISCUSSION 


Don Blankenship became a leader in the coal industry affer a meteoric rise at Massey Energy. 
Mr, Blankenship began working for Massey Energy in 1982, and wlihin 1wo years, he Was 
President of RAWL Sales, which was a subsidiary of Massey Energy. He was putin charge of 
all of Massey" mining operations four years Later Ia 1902. he wns arsed President and CEO af 
‘the company, and his compensation rose to almost $18,000,000 in 2009 as a result of his success 
With the company and the phenomenal growth in the company’s value from $10,000,000 to 
'$7,x00,000,000. 


(On Apel 5, 2010, tragedy struck Raleigh County atthe Upper Big Branch Mine. Only afew 
‘hours aller ventilation changes required by the Obama Administration were completed, cutting 
the mine’s airflow in half, flammable gas deep inthe mine ignited, causing an explosion which 
took the lives of twenty-nine miners. Eight months afer the disaster, on December 6, 2010, 
MSHA concluded that a coal bed methane build-up ignited and created an explosion. in April 
2014, Mt Blankenship relewod a documicitary which sefuled MSHA"s findings and challenge! 
the inherent confit of having a regulatory agency investigate an explosion where the agency 
‘tye was likely at fault. Among other things. the documentary identified powerfl scientific 
evidene which ited MSHA conshion dt the explosion was cased ya in of 


On or abut Novciiber 13,2014, Fetal prosceanos foun the Obama ustce Depatineat 
charged Mr, Blankenship with three felonies including conspiracy to defraud the Federal mine 
regulators. He was also charged with a misdemeanor, conspiring to violate mine safety laws. 
Mr, Blankenship was not charged with causing any ofthe twenty-nine deaths in the Apri 5, 2010 
Upper Big Branch Mine disaster. The Federal Govemment brought the fll weight of infiite 
resources to bear on Mr. Blankenship. The mater went to ral in October 2015 and lasted about 
‘wo months. Following lengthy deliberations the West Virginia jury found Mr. Mankenship 
innocent on all felony charges on December 3. 2015. The jury convicted him of the misdemeanor 
offense, Notably. at that time, many media outlets accurately reported that Mr. Blankenship was 
convicted only ofa misdemeanor and not for any ofthe felony counts he was facing, 
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‘The Department of Justice Oiice of Professional Responsibility has since investigated the 
‘vinuctof the United Status Auweneys who prosecuted Mr, Blankenship ~- Boot Qooxtwin and 
Steve Ruby. The OPK found that massive prosecutorial misconduet had occurred in the 
prosecution of Mr. Blankenship, stating among other things that, “because Ruby and Goodwin 
recklessly violated the Department's discovery policies regarding the disclosure of discoverable 
‘statements, they committed professional misconduct.” Me, flankenship’s verdict i still under 
appeal 


In January 2018, Mr. Blankenship formally announced his plans to run as a Repuilican forthe 
US. Senate seat eld by Senator Joe Manchin. a Democrat. The Republican primary was 
scheduled for May &, 2018. Beginning at ahout the end of March 2018 the Media Defendants 
falsely called Mr, Blankenship a felon in order to injure his reputation and discredit his 
candidacy, Mr, Biankenship’s senatorial ron was his chance to increase his reputation, but 
following the dcfamstory statements by the Media Defendants on national media, he failed 10 
receive the Republicua nominitian Achioving the Republican nomination ia a sonataial race 
‘would have undoubtedly added to Me, Blankenship's reputation and provided him with business 
‘opportunites, as well ns a national podium to further establish himself, 


¥__oniNton 
‘Lost Eamings 


‘Mr. Blankenship would have had eres opportunities to eam income from multiple sources but 
for the sctions of the Media Defendants, I have illustrated Mr, Blankenship’s loss of earings in 
‘ve categories: 

1.) CEO in the Mining/Construction Industry: 

2) Stic Consultant: 

3.) Board of Directors, 


4) Coal Broker Entrepreneur, and 
5) Author. 


All ofthe above opportuitics would have been available far Me. Blankenship, but itis unlikely 
that he would have been @ CEO and a Stratexic Consultant at the same time. He could have been 
‘CEO ora Strategic Consultant and entertained the other opportunities, 

‘A. CEO in the Mining/Constructon lndustey 


Tubles | and 2 show ME. Blankenship’s los of earns as a CEO in the Miniag/Construction 
industry. Mr. Blankenship’ earning capacity has been established by his track record of success 
4 
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1s. President and CEO in the mining industry, Mr. Blankenship’s compensation in as Chatman 
ofthe Boand and President of Massey Energy was $5,524,422 in 2006, $9,929,129 in 2007, 
511,226,717 los nouaifed dered conyessaon of 326.530,954,wnalng 337,737.07 
2008, and $17,835,837 in 2009. Adjusting Me. Blankenship eanings fr inflation, Mr. 
Blankenship earned $6,900.337 is year 2020 dollars in 2006, $12,601,153 in yent 2020 dollars in 
2007, $13,955, plus non-qualified defered compensation of $32,980,343 in yeu 2020 
aoa, totaling $46,936,154 in year 2020 dollars in 2008, and $21,584,160 in year 2020 dollars 
in 2009, 


White at Massey Energy, Mr. Blankenship received multiple employment offers fom other 
companies. Mr. Blankenship states that he received an offer from Cael Smith, the former owner 
of Fola Coal, which was equivalent to $15 million in year 2020 dollars. He sates that Massey 
Energy then matched and exceeded that offer to retain him. He states that he was named to the 
Board of Directors of Fluor, a global engineering and construction company. in 1997. In 1999, 
Mr. Blankenship was asked to manage Fluor while its Chairman, Les MeGiraw, battled canes, 

tr lankenship one appwrached in come the Poston af Fi, ba ho doin, ax he wae 
to remain in West Virginia. Mr. Blankenship was contacted by a headhunter to become the 
President of Raytheon in approximately 2000, but be again declined to remain at Massey Energy. 


According to the Economic Research instnse, the salary for new hire CEOs in the mining 
industry is $5,048,242 in year 2020 dollars: 


{ have illustrated Mr. Blankenship’s loss of earnings asa CEO in two scenarios. Table 1 shows 
the loss of eamings for Scenario |, tn Scenario 1, 1 hav illustrate the fost earning to begin in 
2019 at $22,005,451 in year 2020 dollars based oa Mr. Blankenship's average real income from 
72006 through 2009, Future earnings are illustrated to grow at inflation, 


Based on the above assumption, my opinion of the lost earnings at a CEO through 2030 are 
254,647,877 > Table 1. 


‘Table 2 shows the los of earings for Scenario 2. In Scenario 2, Ihave illustrated the lost 
‘aming to begin in 2019 a $3,048,242 in year 2020 dollars based on the salary for new hire 
‘CEOs inthe mining industry. Mr. Blankcnship's camings are grown in 2024 to $21,584,160 in 
year 7070 dallas Rawal on ie tual incom in 7000 Future enminge an iMtucratd ta wat 
inflation. 


‘Based on the above assumption, my opinion of the lost earnings as n CEO through 2030 are 
S197,218122 7 TaDle 2. 


' hups:fontine.erier.com/SS/ENceutiveSurvey! 
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8, Stmtegic Consultant 


Fables through $ show the Jost earnings for Mr, Blankenship asa Strategic Consultant in three 
scenarios. Under Mr. Blonkenship's leadership. and his implementation of systems that cut costs 
anu increased efficiency, Massey Fnergy grew from a valuation of $10,000,000 19 
'$7,800,000,000 


‘Mr. Blankeaship gained an expertise in cost accounting following his exposure o standard cost 
practices in the food industry while working for Keebler Company eartir in his career, Mr. 
Blankenship was able to grow Massey Energy ina time when the coal industry was in decline 
‘nase on his ingenuity and groundbreaking methods. The metrics that he implemented 10 axsess 
‘mines and make them profitable are now used wniverslly inthe mining industry This approach 
‘has now become broad and has been applied to other industries as well, including the banking 
industry. Me. Blankenship stated he cut costs by $400 milion per year while at Massey Energy 
Mr. Blunkenship's ingenuity reduced Massey Energy's cusis by 30 percent compared to similar 
‘coal mines. 


‘Mr. Blankenship states that the harm to his reputation following the election has limited his 
ability to engage in business opportunitics asa Strategic Consultant. He states that he would 
have been able to bring his expertise to companies across multiple industries, including mining, 
ranking, and coustcuction, in onder vo assist with cutting costs, Mt, Blankenship states that he 
‘would have bees able ts put together a team to auzess companies and nesotine a percentage of 


‘he savings as compensation, and 10 percent would bea reasonable fee. Mr. Blankenship states 
that based upon his experience as a CEO, he would be willing to pay an outside consultant 10 
percent ofthe realized cost savings. 


1 have illustrated Mr. Blankenship’s loss of earings asa strategic consultant in three scenarios. 
In Scenario 1, Ihave illustrated Mr, Blankenship to ear $5,000,000 per year beginning in 2019, 
Which assumes that he would provide eos stvings of approximately $50,000,000 to various 
‘companies. Me. Wlaekenship's Scenario | earnings are illustrated to grow in 2024 19 
$20,000,000, which assumes that he would increase the amount of cast savings provided to 
$5200,000,000, or half of what he did at Massey Energy. 


Based on the above assumptions for Seenario 1, my opinion of the lost earnings as a 
Strategie Consultant throug 2030 i $175.394,301 > Table 3, 


{have illusinted Me. Blankenship’s loss of eamings asa strategic consltant in three scenarios. 
{In Scenario 2, Ihave illustrated Me. Blankenship to earn $5,000,000 per year beginning in 2019, 
which assumes that he would provide cost savings of approximately $50,000,000 to various 
companies, Mr. Blankenship’s Scenario 2 earnings are ilusrated to grow in 2024 to 
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$15,000,000, which assumes that he would increase the amount of cost stvings provided to 
'8150,000,000, 


Based on the above assumptions for Seenario 2, my opinion ofthe last earnings as 4 
‘Strategic Consultant through 2030 is $136,982,590 > Table 4. 


1 have illustrated Mr. Blankenship’s loss of camings asa strategic consultant in three scenarios, 
In Scenario 3, | have illustrated Mr. Blankenship to ean $5,000,000 per year beginning in 2019, 
which assumes that he would provide cost swings of appeoxiautely $50,000,000 to various 
‘companies. Mr. Blankenship's Scenario ? eaminas are illustrated to grow in 2024 to 
$10,000,000, which assumes that he would increase the amount of cost savings provided to 
$00,000,000, or one-quarter af what he did at Massey Energy. 


‘Based on the above assumptions for Scenario 3, my opinion of the lst earnings 26a 
Strategic Consultant through 2030 is $97,766,336 > Table 5. 


©, Boal of Directors 


Tables 6 and 7 show the lost earings fr Mr. Blankenship fom season Board of Directors, Mi 
‘Blankenship states that he had seats on thre boards wile he was CEO at Massey Enersy nd he 
belies tat he could have boon on po five hour if he was not engin ther business, 
and three boards if he was engaged in other businesses. 


Thave ilustrated Mr. Blankenship’s loss of earnings as a member of a Board of Directors in two 
scenarios. The 90" percentile earnings for members of a Board of Directors is $290,000 in year 
2020 dotlurs®. In Scenario 1,1 have ilusraied Mr. Blankenship as a member of five Boards of 
Discctors and earning $270,000 per scat, which yids estimated annual canings of $1,430,000 
in yene 2019 dollars beginning in 2019. Mc Blankenship's Scenario 1 earmings are adjusted by 
inflation. 


‘Based on the above assumptions for Scenario 1, my opinion of the lost earnings ax member 
‘of a Board of Directors through 2030 fs $17,115,042 > Table 6, 


1m Scenario 21 have illustrated Me Blankenship as a member of varee Boards of Directors and 
‘earning $290,000 per seat. which yields estimated annual earings of $870,000 in 2019 dollars 
beginning in 2019. Mr. Blankenship’s Scenario 2 eamings are adjusted by national average 
‘wage growth of 4.29 percent in 2019, and 3.00 percent in 2020. Fature earings are illustrated to 
‘grow at 1,00 percent real. 


? hitps:/Iwww:payseale com/researeh/US/Job=Member of the Board of Directors'Salary 
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‘sed on the above assumptions for Scenario 2, my opinion of the lst earnings as member 
of Board of Directors through 2030 is $10,269,025 Table 7. 


D. Coal Broker 


‘Tables 8 and 9 show the lost earings for Mr. Blankenship ftom working asa Coal Broker. Mr; 
1ankenship sates that had relationship with the steel industry, and while he was at Massey 
Enecuy he had wanted o become a co broker or str his own mining eorapany ater in his life. 
Me. Blankenship states that there have been several successful coal brokers, including Chris, 
Cine, Emie’Thrasher, and Joseph Craft Ill, and he believes that he could have yone down a 
simila path, He states that inthe 1990s, as wel as after leaving Massey Energy in 2011, Chris 
Cline reached out 1 him about becoming the President of Cline Resource and Development Co, 
Mr, Blankenship states that he advised Mr. Cline on his large purchase of mines in lin, 
‘which eamed Me. Cline a fortune. 


Chris Cline, another West Virginia native got his surt working in coal mines at age 15 and later 
bet big on high-sulfur coal reserves in Illinois. He took coal mining firm Foresight Energy 
Public in 2014, and sold a controling stake in 2015 for $1.4 billion cash. His net worth was 
estimated at $1, 800,000,000 in 2019, 


nie Tuas isthe Founder, CEO and CMO oF Koval Energy and Resources, Thrasher held 
various positions in mine operations and mine management through 1981, Prior wo forming 
‘Xcoal Enerey & Resources in 2003, Thrasher spent twenty-two (22) years in various global 
‘marketing positions at Primary Coal and AMCL. Xcoal is the largest exporter of U.S, origin coal, 
‘In addition to marketing U.S. origin coal to customers throughout the world, Xcoal activities 
include the financing and development of mining projects and related infrastructure projects 
Thrasher founded NLNG Energy a Resouices i 2015, whicl ylans to market LNG wiiginating 
from natural ps reserves in the Muarcellos and Utica Shale basins inthe U.S, to customers in 


South America, Burope, and Asia. Thrasher srves a the Board of Directors of Barrick Gold 
Corporation, the President's Leadership Counel-Hay Scouts of America, isa membor af the 
CCouneil on Foreign Relations, serves as a Director on the National Conimitee on US. China 
Relations. and serves asa Director ofthe US-India Strategic Partnership Forum 


Joseph Craft II became a lawyer, and then joined diversified coal company MAPCO as an 
‘assistant esta couse i 1980, Ie bewauie presi it 1987. Ciall was sewaided with «big 
‘tke foe leacling the firms LAO and conversion into a tax-efficient public master limited 
partnership in 1996; it was renamed Alliance Resource Partners theee yeas later. He has been 


 htps:/iwww forbes com/profileichristopher-cline/s4bbadtb¥ald 
* hps/fusisptory/teamvernie-thrasher! 
8 


Smith Economics Group, Lad. « 312-943- 


4623 


USCAS Aeagél2?P3! 80298 Baeument 950°8! Had GblB4/21 "Bagere! dM PagelD #: 16244 


SEG 


chief executive since and overseen subsequent expansion across Appalachia and the Midwest as 
revenue increased to $390 million. His net worth was an estimated $1,40,000,000 in 2012.° 


The average net worth for Joseph Craft ll and Chris Cline, whose net worth is publicly 
available, is $1,730,675.739. Assuming a 30-year carer yields an estimated annoal incame of 
{$56,554,030 in yenr 2019 dollas 


have illustrated Mr, Blankenship’s loss of earnings asa coal broker or entrepreneur in two 
scenarios. In Scenario 1,1 have illasrated Mr. Blankenship's eamings to begin in 2019 at 
‘$56,558,030 in year 2020 dollars. Future earnings are ilustrated to grow at inflation, 


‘Hased on the above assumptions for Scenario 1, my opinion ofthe loxt earnings as a coal 
broker or entrepreneur through 2030 is 667,581,406 > Table 8, 


{In Scenario 2, Ihave illusirated Mr. Blankenship's earnings vo begin in 2019 al $0 percent of 
'$56,558,020, or $28,279,015 in year 2020 dollars. Future earnings are ithstuted Ma grow at 
indtion. 


Bayed on the above assumptions for Scenario 2, my opinion ofthe lost earnings as a coat 
broker or entrepreneur through 2030 is S333,799,703 > Table 9, 

© Author 

Tables 10 and 11 show the lost earings for Mr. Blankcashp from being an author in two 
scenarios, Mr. Blankenship sates that he planned to author several books over the remainder of 
his career. He states that he also planned to adapt his tory into a screenplay 


{have ilstrted Me. Blankenship's loss of book revenue in two scenarios. In Scenario 1.1 have 
illustrated Mr. Blankenship revsiving a benchmark of $100,000 advances every 3 years 


1d om the above assumptions for Scenario 1, my opinion of the ost earnings as member 
Board of Directors through 2030 is $383,816 * Table I 


Scenario T, 
every 3 year 


Thave Masirated Mr. Blankenship receiving a benchmark of $250,000 advances 


Based on the above assumptions for Scenario 1, my opinion ofthe lost earnings as member 
fa Board of Directors through 2030 is $959,539 > Table 


* https:/ ww. forbes. com/profilejiosepb-crafV/#6a4b2ab7 124 
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All opinions expresso inthis report are clearly labeled as such. They ae rendcred in 
dcconlance with enerlly accepted standards within the ld of econemics and ane expres 0 
‘reasonable degree of economie certainty. Estimotes, assumptions. illustrations and the use of 
benchmarks, whish ae not opinion, but which can be viewed as hypothetical in nature, are also 
cleanly disclosed and identitied herein. 


tn my opinion, itis reaconable for experts i the Fel of exonomics and Finance to rely on the 
‘materials und information I reviewed inthis cas. for the formulation of my substantive opinions 
herein, 

[Factions information is provided 1 me, which could ater my opinions, [may incorporate 
any such information into an update, revision, addendum, or supplement of the opinions 
expensed in this report. 


{is my opinion, based upon the foregoing. thatthe Paintif has suffered concrete, tanuible. 
sconomic harm. 


{you have any questions, plesse do not hesitate to call me. 


Sincerely, 


Dhan V. Quast, 


Stan V, Smith, PRD. 
President 
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1 INTRODUCTION 

‘The Opposition filed by Plaintiff, Don Blankenship (“Plaintt”) proves only one thing — 
Plaintiff has absolutly no evidence to establish actual malice against Defendant Eli Leer, lt 
lone clear and convincing evidenee, In his Motion for Summary Judgment, Mr Lehrer provided 


an Affidavit seting facts, 


under oath that reflect the complete absence of malice on his part 
Although Plaintiff tempts to create a genuine issue offct by claiming he “disputes” Mr, Lerer's 
facts, he provides no support by affidavit or from the record, and thus, has not actually disputed 
anything. Despite having nearly one year to conduct discovery, Plaintiff chose not to depase Mr 
Lehrer. Had Plantif believed he could establish actual malic, he would have taken discovery o 
support this claim, He did not, Asa resul,Plantif's Opposition lacks any facts, supported by 
‘he record, tht establish actual malice by clear and convincing damages. In addition, Plaintiff has 
‘ot identified any damages he sustained that were caused by Mr. Lehrer. Accordingly, judgment 
should be entered in favor of Mr, Leber on all caims. 


1, PLAINTIFF DID NOT MEET HIS BURDEN (NOR CAN HE), 


“The Supreme Cour has held that “Rule 56(c) mandates the enzy of summary judgment, 
after adequate time for discovery and upon motion, against party who fils to make a showing 
sufficient to establish the existence ofan element essential io that Party's ease, and on which that 
party will bear the burden of proof a trial.” Celote Corp. v. Catrett, 477 US. 317, 322 (1986) 
Despite having had nearly one year to conduct discovery, Plantif didnot meet his burden of proof 
und bas not produced any evidence to show that Mr. Leer acted with actual malice, an essential 


cloment of his case that must be proven through clear and convincing evidence, 
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In Mr. Lehrer’s opening brief, he identified multiple facts not in dispute that require the 
‘entry of summary judgment, explaining that Plaintiff could not meet his burden of establishing 
actual malice by clear and convincing evidence. These facts were supported by answers to 
interrogatories, depositions and affidavits as required under FRCP 56. Barwick v. Celotex, 736 
F.2d 946, 958 (4" Cir. 1984) (The moving party may meet its burden of showing that no genuine 
issue of fact exists by use of “depositions, answers to interrogatories, answers to requests for 
admission, and various documents submitted under request for production of dacuments.”) Once 
‘the moving party has met its burden, the burden shifts to the nonmoving party to “make a showing 
sulficient to establish the existence of an element essential to that pary"s ease, and on which that 
party will bear the burden of proof at tial." Ceforex Corp, 477 U.S. at322. Ifa party fails to make 
1 sufficient showing on one element of their case, the failure of proffer “necessarily renders all 
‘other facts immaterial." Jd, at 323. Plaintiff did not contest a single fact through evidence 

A, Plaintiff did not dispute a single fact 

Although Plaintift’s Opposition includes a section titled “Statement of Disputed Material 
Facts,” the section does not, in fact, dispute a single fact set forth by Mr. Lehrer in his opening 
brief. Mr. Lehrer set forth his statement of undisputed facts and cited to the record and to 
Affidavits in support of these facts. Plaintiff correctly notes in his Opposition that “a party 
‘opposing @ properly supported motion for summary judgment may not rest upon mere allegations 
‘or denials of his pleading but must set forth specific facts showing that there is a genuine issue for 
trial.” (Doc. 950, Plaintiff's Opposition, p. 5 citing Anderson v. Liberty Lobby, Inc, 477 US. 242, 
256 (1986).] In order to “dispute” these facts under F.C.P.R. 56(c), Plaintiff had the burden to 


show the existence ofa dispute by citing tothe record: 
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‘A party asserting that a fact cannot be or is genuinely disputed must support the 
assertion by 


(A)Citing to the parts of materials in the record, including depositions, documents, 
clectronically stored information, affidavits or declarations, stipulations 
{including those made for purposes of the motion only), admissions, 
{nterragatory answer, oF other materials; oF 


(B) Showing that the materials cited do not establish the absence or presence of a 
‘genuine dispute, or that an adverse party cannot produce admissible evidence 
to support the fact. 


Plaintiff has done neither. Instead, Plaintiff simply stated that he “disputes” the fact 


‘without providing the requisite support to actually create an issue of fact, Because Plaintiff did not 
dispute any facts, Ubrough means required under FRCP 56, the Court should consider the facts 
‘undisputed for purposes ofthis motion and grant summary judgment to Mr. Lehrer. FRCP S6(@) 


B. The Undisputed Facts Require Entry of Summary Judgment in Favor of 
Mr. Lehrer, 


‘There is no genuine issue of fact that prevents entry of judgment in favor of Mr. 
Lehrer and the facts that are undisputed require that judgment be entered in favor of Mr. 
Lehrer. The following facts remain uncontroverted: 


Before Mr. Lehrer wrote his op-ed, there were more than S0 publications by 
‘major media outlets referring to PlaintfTas a convicted felon, 


+ Before writing his op-ed, Mr, Lear read, saw and heard multiple major media 
‘outlets reference Plaintiff as 8 convicted felon and believed this information to 
be true and accurate, 


Plaintiff lost the primary election for U.S. Senate before Mr. Lehrer authored 
the op-ed. 


# Mr. Lehrer does not live in West Virginia, has never been employed by The 
Charleston Gazette, and never read The Charleston Gazette 


4631 


USCAS Apese215129. 00238" Bdcument S60" PiiePOb/28r21 "Hage Or IPPageiD #: 16556 


+ After Plott lost the primary election, Mr. Lehrer wrote an op-ed arguing that 
‘the West Virginia Sore Loser Law should be repealed and that Plaintiff should 
be allowed to un in the General Election, 


Before publishing the op-ed, Mr. Lehrer's article was peer reviewed. No one 
raised the issue of his characterization of PlaintifT asa “convieted felon.” 


Within 24 hours of publication, Mr, Lehrer's op-ed was corrected and reflected 
‘that Plaintiff was actually a misdemeanant 


+ Plaintiff cannot identify a single person who read Mr. Lehrer’ op-ed befoe it 
was corrected, let alone a person whose opinion about Plaintiff changed after 
reading Mr Lehrers article 


* Plaintiff concedes that he does not have any evidence of what Mr. Lehrer knew 
atthe time he wrote the op-ed. 


© Mr. Lehrer did not intend to cause harm to Plaintiff 


+ Plaintiff has not sought any employment opportunities since he lef! Massey 
‘Coal after the tragic mine explosion killed dozens of men. 


The foregoing facts require entry of summary judgment because Plaintiff has not and eannot 


‘meet his burden of proving an essential element to his claims: actual malice 


C. Plaintiff Has Not and Cat 


stablish Actual Malic 


Although Plaintiff comoctly notes that he has the burden of establishing actual malice by 
“clear and convincing evidence," he has not provided any evidence to support finding of stu 
malice, Actual malice exists if defamatory statement is made “with knowledge that it was false 
‘or with reckless disregard of whether it was false or not." New York Times v, Sullivan, 376 US 
254, 280 (1964) “Reckless conduct is not measured by whether a reasonably prudent man would 


hhave published, or would have investigated before publishing. There must be sufficient evidence 


to permit the conclusion thatthe defendant in fact entertained serious doubts as to the truth of his 
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publication.” New Life Car, Inc. v. Fessio, 229 F.3d 1143 (Table), at *8 (4% Cir. 2000) (quoting, 


‘i, Amant. Thompson, 390 US, 727, 731 (1968)). Here, there is none, 


1, Summary Judgment IS appropriate when a Plaintiff fails to produce evidence 
‘of actual malice 


Summary judgment is entirely appropriate where a Plaintiff fils to produce sufficient 
evidence of actual malise and the fat that a determination of “sate of mind” needs to be made 
Joes not prevent summary judgment, Indeed, courts routinely grant summary judgment in 
defamation cases to defendants when plaintiff fail to meet their burden ia establishing actual 
alice, See eg. New Life, 229 F.3d at *9 (Court affirmed District Court entry of summary 
judgment where plaintiff ited to present evidence tending to show that the Article was published 


‘with actual malice”); Dobkin v. Johns Hopkins University, 172 ¥.34 43 (Table), at *3 (4! Cir, 


1999) (“The District Court properly granted summary judgment since there was insufficient 
evidence of actual malice to create a jury question"); Baumback v. American Broadcasting Cos. 


161 F.3d 1 (Table 


at *6 (4 Cir, 1998) (Cour affirmed grant of summary judgment where public 


‘official failed to demonstrate actual malice) 


Plaintiff antempts to argue thst because Mr. Lehrer's state of mind is st issue, summary 
judgment is inappropriate, There i no support for this theory and indeed the eases Plait relies 
‘upon ether do not apply here, where Plaintiff failed to contest Me. Lehrer’ affidavit, or actually 
undermine his argument, For example, Plaintiff relies on Denny »: Seaboard Lacquer, Inc. 487 
F.2d 485, 491 (4% Cir. 1973) for the notion that “where state of mind is at issue, summary 
disposition should be used sparingly." Unlike Denny, where there were conflicting affidavits 
produced by the partes regarding the defendants state of ming, state of rind is not an issue Here 


because there is no conflicting evidence as to Mr. Lehrer’s state of mind - Plaintiff produced no 
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evidence of the same, Plaintif's reliance on Nat'l Life Ins, Co. v. Phillips Publ'g., Inc, 793 F. 
Supp. 627, 632 (D. Md. 1992) is similarly misplaced sinee the Court in Nat'l Life squarely held 


that “considering Defendants’ arguments that Plaintiff cannot demonstrate that Defendants acted 


‘with malice, ae appropriate for Court review.” Id. at 632-633. Indeed, in Nat't Life, the Court 


‘ranted summary judgment in favor of Defendants holding: 


[As malice is the standard, Plaintif’s case fails, because it eannot 
‘demonstrate by clear and convincing evidence that Defendants acted 
with malice, 


1d. 3t 649. Thus, Plaintiff's argument thatthe Court should refrain from determining state of mind 
at the summary judgment stage is belied by the very cases he cites in support of his argument ~ 
‘cases that granted summary judgment for defendants where actual malice was past of the elaim to 


be proven 


2, PluinlifThas not produced any evidence of actual malice 


Plaintiff has not produced any evidence of actual malice, let alone clear and convincing 
‘evidence. Notably, Plaintiff has not and cannot identify (1) any journalistic standards that were 
‘violated (nor has he retained an expert on this point), (2) any evidence that Mr. Lehrer knew that 
the reference to Plaintiff as a “convicted felon” was false or entertained serious doubts; or (3) any 
‘evidence that Mr. Lehrer intended to harm him. Instead, Plaintiff argues that Mr. Lebrer should 
not have relied on the 50 media reports that referenced Plaintiff as a convicted felon and that 


instead Mr. Lehrer, who has never lived in or worked in West Virginia, should have conducted his 
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research regarding Mr, Lehrer through The Charleston Gazette, a local West Virginia newspaper 


‘Mr. Leber ad never ead.! 


As Mr, Lehrer testified, he understood that Plaintiff was convicted felon based on news 
‘reports he hear from multiple media sources he relied upon and trusted. Indeed, by the time Mr 
Leber publised hs antile an anicte that advocated that Plaintiff be allowed to run in the general 
<lestion ~ more than 50 publications in major media outlets had occured referencing Pains as 
“felon.” Plaintif’s“aispleasure over the manner in which the [op-ed] was investigated simply 


‘cannot be equated with evidence of actual malice," New Life, 229 F.3d at *9 


D. Plaintiff Has Not and Cannot Establish Damages 


Plaintiff has not and cannot establish any damage that he sustained as a result of Mr 
Lehrer’s reference to his being & “convicted felon”, aflerhe lost the primary election, afler more 


than 50 other publications ofthis fact had occurred, which was immediately corrected. Indeed, 


Plaintiff has not identified a single person who read Mr, Lehrer's article, let alone read the article 


before it was corrected, let alone read the article before it was corrected and changed their opinion 


of Plaintiff ~ the self-described “most hated man in Mingo County.” Since Plaintiff cannot 


‘establish causation, his claims fal 


In an attempt to defeat summary judgment, Plaintiff attempts to rely upon his expest’s 
“report.” Plaintiff's reliance on his purported expert's report (as apposed to his swom testimony) 


is improper because the “report” is not part of the record before this Court. Further, the 


"This argument desloge since Plinifis als suing The Charleston Gucete fr defamation inthis case. On she 
‘one han, Pit argues it was a reptable source at Mr. Lehrer shoul ave uted wd relied wpon. On the oter 
Jn, be argues that The Charleston Gazete knowingly published false siemens about him Pla ext have 
itboth ways 
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inadmissible report focused on the damages allegedly sustined as result ofthe primary election 
toss ~ damages that are inapplicable to Mr, Lehrer, whose op-ed was published after that defeat.” 
“Moreover, neither the report, nor Plant's purported expert establish causation — thats, that Mr 
Lebrer’s conduct caused any damages. is undisputed that Plaintiff did not work between the 
time he resigned fiom Massey Coal in December 2010 through the date of Mx. Lehrer’s 
publication, Itis also undisputed that he already lost the primary election before Mr. Lebrer’s 
publication, Simply put, PlaintfTcansot establish damages arising fom Mr, Lebeer's conduct and 


‘thus, his claims fail and judgment should be entered in favor of Mr. Lehrer on all claims. 


E, Plalnif’s False Light Claim Also Fails 

For all ofthe reasons Plains defamation elaim fils, so too does his false light claim. 
Further, PlaintifThas not established the additional element required for false light claims: thai, 
that Mr Lehrer gave publicity toamatter. Mr. Lehre did not give publicity” et alone widespread 


publicity to Plaintiffs alloged status as a convicted felon because that misstatement had already 


widely publicized before his op-ed was published, Plaintiff has not identified a single person 


‘who read the op-ed and instead attempts to rely upon a link to an intemet artile that purports to 


= Though the report should not be considered since it nat evidence tale shoul nthe sonsered a spor far 
Plant's puponeddarsgesagsnst Mc. Lelver because presses the damages upon the following 


In January 2018, Me. Blankenship formally ansounced his plans to ru as a Republican 
forthe US, Senate seat held by Senator Joe Manchin, a Demers. The Republican 
primary was scheduled for May, 2018. Beginning ato about the end of Match 2018 
‘he Media Defendants fly called Mr, Blankenship a felon in order to njere hi 
‘putation and discret his eapdidacy. Mr. Blanenship’s senatorial run was his chance 
to increase Bis repuation, but following the defimorylalemens by the Mein 
Defendants oa national mea, he fled to reesive the Republican gomintion 
Achoving the Republican nomination on # senatonal race would have dndoubtely 
‘ud to Mr. Blanenshp's reputation and provided him with business opportunities as 
well sa rational posix to frtherelalsh mse 
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rank the top ten West Virginia newspapers. Cleary, this is not “evidence”, itis not properly before 
the Court, and it must not be considered. As a result, Plaintiffs claim for false light invasion of 
privacy fails as a matter of law and must be dismissed, 


MI, CONCLUSION 


For the reasons stated above, Defendant respectfully requests that this Court grant 
Defendant's Motion for Summary Judgment and enter judgment in favor of Eli Lehrer onal claims 


asserted ag 


st him with prejudice and for such other relief this Court deems appropriate, 


Dated: June 28, 2021 


Respectfully submitted, 


! BreiAnne Varner Redd 
Joseph S.D, Christof, Esq, (WVE627)) 
‘Melvin F, O’Brien, Esq. (WV#6797) 
BreiAnne Vamet Redd, Esq. (WV #10894) 
DICKIE, MCCAMEY & CHILCOTE, L.C. 
2001 Main Strect, Suite $01 

‘Wheeling, WV 26003 

Phone: 304-233-1022/Fax: 888-811-7144 
bredd@dmelaw.com 

Counsel for Defendant, Eli Lehrer 


Jennifer S, Jackman 

“Admited Pro Hac Vice 
Whiteford, Taylor & Preston, LLP 
1800 M. Street NW, Suite 401 
‘Washington, D.C. 20036 
202-659-6800 

{jackman @ wiplaw.com 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
‘SOUTHERN DISTRICT OF WEST VIRGINIA 


AT CHARLESTON 
DON BLANKENSHIP, * 
Plaintiff, . 


HONORABLE ANDREW * 
NAPOLITANO (RET.), etal 


Defendants, 


hereby certify that a true and correct copy of the foregoing Defendant Eli Lehrer’s Reply 
10 Opposition to Motion for Summary Judgment was served on all egunsel of record on this 28 


day of June, 2021, via the Court’s electronic filing system. 


Respet 


fully submitted, 


s! BreiAnne Varner Redd 
Joseph S.D, Christof, Esq. (WVEO277) 

F. O'Brien, Fsg. (WV#6797) 

er Redd, Esq. (WV #10894) 

DICKIE, MCCAMEY & CHILCOTE, L.C, 
2001 Main Strect, Suite 501 
‘Wheeling, WV. 26003 
Phone; 304-233-1022/Fax: 888-811-7144 
E-mail: mobrien @idmelaw.com 

breddiadmelaw.com 


Counsel for Defendant, Fli Lehrer 


10 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA 
AT CHARLESTON 


DON BLANKENSHIP, CIVIL ACTION NO, 2:19-<¥-00236 


Plaintiff, 


FOX NEWS NETWORK, LLC etal, 
Defendants. 


MOTION FOR SUMMARY JUDGMENT 


Defendants Meslaite, 11. and Tamar Auber (Mediaite Defendants”), pursuant to Federal 
Rule of Civil Proseduce 56, respectfully moves foe summary judgnnent in favor and dismissing all 
aims brought against them in his matter, together with such further relief as this Court may deem 
ust and proper 

Im support of its Motion, Defendants submit and rely upon the accompanying 
“Memorandum of Law in Support of Defendants Mediate, LLC and Tamar Auber's Motion for 
Summary Judgment and exhibits attached hereto 


Dated: June 7, 2021 Respectfully submitted, 


MEDIAITE, LLC and TAMAR AUBER, 
Defendants 


By counsel: 
‘31 Andrew Eishrouch 
‘Andrew Eisbrouch, Esq. (pro hac vice) 


‘NY Bar No. $315598, 
Mediate, LLC 
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1261 Broadway, Suite 606 
[New York. New York 10001 
Tel: 201) 452-3990 


Auorney for Defendants 
Mediaite, LLC & Tamar Auber 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA 
AT CHARLESTON, 


DON BLANKENSHIP, CIVIL ACTION NO, 2:19-<¥-00236 


Plaintiff, 


FOX NEWS NETWORK, LLC etal, 
Defendants. 
CERTIFICATE OF SERVICE 


{ hereby certify that on June 7, 2021 a true and correct copy of the foregoing was served 


via CM/ECF on all counsel of record in this action registered to exeive CM/ECF notification. 


s/Andrew Kisbrouch 
‘Andrew Eisbrouch, Ex. (pro hac vice) 
NY Bar No, $515598 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA 
AT CHARLESTON 


DON BLANKENSHIP, CIVIL ACTION NO, 2:19-<¥-0236 


Plaintiff, 


FOX NEWS NETWORK, LLC etal, 


ITIS HERBY ORDERED that Defendants Mediate, LIC and Tamar Auber’s Motion 
for Summary Judgment is GRANTED. 


Dated: 2021 
Hon. John T. Copenhaver. 
United States District Judge 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA 


‘AT CHARLESTON 
DON BLANKENSHIP, (CIVIL ACTION NO. 2:19-0v-00236 
Plaintiff, 
FOX NEWS NETWORK, LLC ct al, 
Defendants. 
AFFIDAVIT OF TAMAR AUBER_ 


STATEOE NEWYORK) 
ys 
COUNTY OF NEW YORK) 

1, "Tamar Auber. being duly swom. deposes and says under penalty of perjury 

1) Lam a resident of the State of New York and I am over 18 years of age, of sound 
‘mind, and aver the facts herein on my own personal knowledge. I could, if called as a 
‘witness, testify competently to each fact set forth herein 

2) worked asa writer for Mediaite, LUC (Mediaite”) 

3) On May 3, 201%, 1 wrote an article tiled: “W/l’ Senate Candidate Defends 
Horrifying Campaign Ad: ‘There' No Mention of a Race’ Like ‘Negro”\the “Article” 

4) AS of the date of the Article, I was not aware that Plaintiff's conviction relating to 
the mine explosion atthe Upper Big Brand technically amounted to a misdemeanor but Iwas 
aware that Plaintiff was convicted ofa serious crime and sent to prison. 

5) Trecall reading news articles and posts on social media describing Plaintiff having 
‘been a felon as a resull of his criminal conviction, I do not expressly recall which particular 

1 
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articles I read, but they were the types of articles in newspapers and other media sources that 
| would have found in a Google search or that would have been shared by others across 
social media. 

6) Lam nota lawyer and I did not fully review the court pleadings in connection with 
Plainttf's eriminal eae 


7) Tia aw huowwledye that Plaintifs evsninal couvietion muy mot ave classified 


Plain asa “felon” for purposes of how that term is defined under federal and West Virginia 
Jw and I had no doubt or reason to doubs that my statements in the Article were accurate, 

8) Mediaite did not maintain any intemal policies relating to reporting on criminal 
activity or charges. 

9) Neither myself nor Medisite intends to harm or cause injury to any individual or 
<ntty on which we reports 

10) At no point during the 2018 West Virginia State Senate campaign did 1 or 
Mediaite engage in conspiracy with the NRSC, Kevin McLaughlin, or any other person or 
‘organization to defame Plaintiff orto engage in false light invasion of privacy. 

11) At no point, tothe best of my knowledge, did Plaintiff contact myself or Mediaite 


1w issue a correction forthe Article. 
of Tex Cyst of Dalips 


“sue 2021 
Tamar Audas 
“Tamar Auber 


Notarized online using audio-video communication 2 
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